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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

IN RE: WELDING ROD PRODUCTS X
LIABILITY LITIGATION : Case No. 1:03-CV-17000
: (MDL Docket No. 1535)
(1:03-17003; 1:03-17119;
1:03-17120; 1:03-17121;
1:03-17122; 1:03-17123;
1:03-17124; 1:03-17125;
1:03-17126; 1:03-17127)

JUDGE O'MALLEY

MEMORANDUM AND ORDER

On December 30, 2003, the Court entered an Order which, among other things, remanded Ruth v.

Lincoln Electric Co., case no. 03-CV-17003, along with ten related congtituent cases, to Mississippi state

court. See Master Docket no. 101 (“First Remand Order”).! The defendantsimmediately filed a motion to

reconsider, as well asamotion to stay the remand. The Court granted the motion to stay.
The Court now enters this Order DENY ING the motion to reconsider (03-CV-17003, docket no

6). Accordingly, the Court’s stay is lifted, and the Ruth case (together with the ten related constituent cases)

1 When Ruthwas origindly filed, anumber of unrelated individuas were joined as parties-plaintiff,
even though their joinder was not authorized by the Federal Rules of Civil Procedure. Accordingly, the
Court ordered that the case “be sever ed such that each plaintiff (together with thelr associated derivetive
clamants) becomesaplaintiff in anew lawsuit, to which anew case number will beassgned.” Ruth, Order
a 2 (Nov. 20. 2003). Thus, the Court’sremand of Ruthto state court actudly gppliesto all of theten
cases listed in docket no. 5 of Ruth. These ten cases are reflected in the caption of this Order.
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ishereby REM ANDED tothe Circuit Court of the First Judicia Didrict of Hinds County, Mississppi, where

it was origindly filed.

At therisk of extremeovers mplification, the essence of the andysisinthe Court’ sFirst Remand Order

ran asfollows: (1) the amended complaint in Ruth gave the defendants enough notice that certain affirmetive
federa defenses might beavailable (e.g., the government contractor defense, and the Defense Production Act)
that some of the defendantswent ahead and actudly pled those defensesin their answers; (2) those defendants
that pled federal defenses gave notice to dl theother defendantsthat the federal defenseswere colorable and
avalable; (3) at the latest, a defendant was required, under the second sentence of 28 U.S.C. §1446(b), to
remove Ruth within 30 days of having received such notice in their co-defendants answers; and (4) because
no defendant removed within this period, Ruth must be remanded. In their motion for reconsderation, the
defendants challenge severd of these premises.

A. Notice of Facts Suggesting Removd Jurisdiction

Fird, the defendants ing <, again, that the “passing reference to Ingdls [Shipyard]” contained in the
amended complaint in Ruth “can hardly be said to have put the defendants on notice that they could assert
federd officer remova.” Motion to reconsder a 3. Indeed, even though some of the defendants actualy
asserted in their Answers the government contractor defense that underlies federd officer removd, the
defendants argue they were not obligated to go ahead and actualy remove the case until discovery showed
that the defense had avalid factud predicate. That is, the defendants argue they asserted “only conditional

government contractor defensesin their Answers,” and they could not in good faith remove the case (much
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less come under statutory obligation) until they had reason to believe the condition was not theoretical. Reply
a 1 (emphassin origind).
Defendants cite law from the Fifth Circuit Court of Apped s supporting their argument that they should

not haveto undertakethistype of “protectiveremoval.” Motion at 3 (citing Bosky v. Kroger Texas, L.P., 288

F.3d 208 (5™ Cir. 2002)). Although thereis some logic to the Bosky opinion, the Court ultimately finds it
unpersuasive, and contrary to Sixth Circuit caselaw. This Court earlier concluded that, “[h]aving included in
their answersacolorable federd defense allowing removal, the defendants cannot argue that remova was not
proper until they later obtained ‘ another paper’ providing clear factua support for that defense.” First Remand
Order at 7. TheBosky opinion suggests that a federd defense s multaneoudy can have: (1) enough color that

its assertion is gppropriate, but (2) insufficient factuad certainty, so that the remova clock does not begin to

tick. Inthe caseof Holston v. Carolina Freight Carriers Corp., 1991 WL 112809 (6™ Cir. June 26, 1991),
however, the Sixth Circuit Court of Appeals madeit clear that it would not follow the reasoning in Bosky.?
In Holston, the plaintiff, a union employee, filed a complaint in state court againgt his employer. The
employer-defendant did not immediately remove, insteed filing an answer in State court. Later, the employer
filed an amended answer, asserting an affirmative defense based on preemption under 8301 of the Labor
Management Relations Act (“LMRA”), but still did not remove the case to federd court. Only &fter the
employer deposed the plaintiff, a which time he*admitted facts that showed he was amember of the union,”

did the employer file aremovd petition. Holston, 1991 WL 112809 at *1. The plaintiff moved to remand

2 Although Holstonis not a published opinion, the Court notes that two of the three judges who
decided the case elther are or were Chief Judges of the Sixth Circuit Court of Appeds. It is clear that
Holston “ has precedentid vaue in relation to amaterid issuein [this] case, and that there is no published
opinion” that addresses these issues equaly well. Sixth Cir. Rule 28(g).

3
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the case, arguing that his employer had ascertained that remova was appropriate, at the latest, on the date
when it filed the amended answer — which was more than 30 days earlier than the date if filed its remova
petition.

Thedidtrict court denied the motion to remand, and eventually addressed the plaintiff’ claims on the
merits, granting summary judgment to the defendant. The Sixth Circuit Court of Appeds, however, annulled
the digtrict court’ s efforts, concluding that the digtrict court never had jurisdiction because the employer did
not timdy file its remova notice. In reaching this conclusion, the Court of Appedals examined the second

sentence of 28 U.S.C. §1446(b), the same provision this Court examined in its First Remand Order. The

Holston court had to choose whether this sentence meant that: (1) “the thirty-day clock [starts] running only

when the defendant receives information about the removability of a case from another source)” or insteed,
(2) “the tatute triggers the thirty-day period from the receipt of notice of facts that lead to the possibility of
remova, not from aclear statement that the caseisremovable” Id. at *3. The appdllate court chosethe latter
meaning, eventhough it “isagaing the mgority of authority.” 1d. at *4. And the Sixth Circuit further held that
the information the defendant “receives’ regarding the possible removability of the lawsuit may, infact, come
“from papers [dready] within its own possesson.” |d.

Applying itsreasoning, the Sixth Circuit in Holston concluded that the 30-day clock began totick, at

the latest, “ as of the date on which [the defendant’ S| amended answer that raised a‘ pre-emption’ defensewas
filed by Sipulation.” Id. a *5. The court reasoned:

Prior to thisamended answer, none of [the defendant’ 5] four defenses pertained peculiarly to
afederd labor law cdlam. Itisnot a dl alegp in logic to surmise that some new information
had been found by [the defendant] in the interim period between thefiling of theinitid answer
and that of the amended answer. Tha new information clearly must have given [the
defendant] serious reason to believe that [the plaintiff’s] claim was in fact afederd one, as
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otherwisethe particular defenses added to the answer would be of limited rlevanceto agtate
proceeding.

Id. a *6. The Sixth Circuit aso rgected the argument, made aso by the defendants in this case, that the
federa defense was asserted only “ conditionaly” —*[w]e view the amended answer as establishing that at an
unknown earlier date [the defendant] had persuaded itsdlf thet it wasin redlity facing a 8301 auit, and that it
ought to adjust its litigation strategy accordingly [by adding its federd defensesinitsam ended answer]. Itis
precisdy thiscertain knowledgethat triggersthe running of thethirty-day period within which removad petitions
must befiled.” 1d.

Admittedly, there are certain facts supporting the Holston court’ s conclusion that are not present in
this case. For example, the Sixth Circuit found meaningful the fact that, in Holston, al four of the “new”
defenses added by the defendant in its amended answer were directed at federd claims. 1d. at *6. But there
are also case-gpecific facts present here that support this Court’ s conclusion that the reasoning of Holstoniis
apposite —including, for example: (1) the defendants knew generdly that at least some of them had supplied
weding rodsto weldersworking on federd projectsat Ingalls Shipyard; and (2) at least one of the defendants

had earlier received a deposition disclosing thet plaintiff Smith had worked asawelder on“at least 24 U.S.

Navy vessdls” Thepointin Holstonisthat the removal clock startsto tick as soon asthe defendants have fair
natice of any kind from any source that removal is probably gppropriate, including informetion dready in their
own possession.  Holston explicitly adopts the minority view, and is a clearly at odds with Bosky. Most
important, Holston reaffirms, in the context of examining the second sentence of §1446(b), that “the Satutes
conferring removal jurisdiction are to be construed gtrictly” and in favor of remand. Holston, 1991 WL

112809 a *3. Evenin light of Bosky, the Court remains convinced that, in this case, there was enough color
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to the defendants federd affirmative defenses at the time the defendantsincluded them in their Answers, and

enough facts known to the defendants, that removal was required under the bright-line rule recited in §1446.

B. Joinder of All Defendants in Removdl.

The defendants aso note — correctly — that the Court erred when it examined the time within which

each defendant was obligated to remove. In its First Remand Order, the Court wrote:

Under 28 U.S.C. 8§1441(a), “all defendants who have been properly joined and
served a the time the removd petition is filed must join in or consent to the removd of the
case.” P.J. Dick Inc.,, 253 F. Supp.2d at 1024. It isnot clear whether the defendants met
thisrequirement in Ruth. Because the plaintiffs do not suggest otherwise, however, the Court
assumes the defendants met this requirement when they filed their notice of remova. Further,
because the defendants do not suggest otherwise, the Court assumes that al removing
defendants had recelved service of process more than 30 days before they filed their notice
of removdl.

Firs Remand Order at 4 n.3. In fact, however, the unanimity requirement contained in §1441(a) does not

apply to federa officer-based removals under 28 U.S.C. §1442. Section 1442 removd dlows remova by
any defendant who may assert the federd remova defense, done, regardless of whether any other defendant

could or doesjoin intheremova. See Torresv. CBS News, 854 F. Supp. 245, 246 n.2 (S.D.N.Y. 1994)

(“ Section 1442 isan exception to the generd rulethat al defendants must joininanotice of removd”); Howes
v. Childers, 426 F. Supp. 358, 359 (D. Ky. 1977) (“When asingle federa officer timely removes acaseto
federal court under 28 U.S.C. §1442(a)(1), the entire case is thereby removed, regardless of whether other
defendants, federd officers or not, properly join in the petition for remova”). Thus if any defendant met the

30-day deadline set out in the second sentence of 28 U.S.C. 81446(b), this Court’s remand of Ruth is not

appropriate.
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Despite the Court’ serror in assuming the defendants had met the unanimity requirement, however, the
result does not change. Asthe Court stated earlier, “In Ruth, even if some of the defendants did not have
reason initidly to know, smply by reading the complaint, that the case was removable because there existed
a colorable federal defense, the answer filed by the first defendant to invoke such a defense gave dl other

removing defendants notice that the case was subject to federd jurisdiction.” First Remand Order at 8. A

number of defendants raised federd defenses in their Answers on January 25, 2002, and served those
Answerson dl other defendants. Nonetheless, no defendant took any action to remove Ruth to federal court
until April 24, 2002, well past the 30-day deadline. The principle premise of the Court’ searlier analysisdoes
not change — each defendant knew that Ruth was removable by, at the latest, January 25, 2002, but no

defendant removed the case until three months later.

C. “Conditiond” Assartion of Affirmative Defenses.

Fndly, the defendants point out that, athough “a few defendants did unequivocaly assert the
government contractor defense in their [A]nswers,” most defendants “ asserted the government contractor
defense only conditiondly,” and “some did not assert it & al.” Motion at 4. The defendants argue that those
who did not assert the federd defense “unequivocaly” should be allowed to remove the case within 30 days
of having first learned the defense actudly had clear factual support. The Court addressed this argument
earlier, and disagrees. Even if a given defendant did not initidly plead “unequivocaly” afederd defense, it
received notice that federal defenses were available and colorable when it received a co-defendant’ s answer
assarting those federd defenses. This natice, in the circumstances of this case, was sufficiently clear to Sart

the 30-day remova clock for al defendants under 81446(b). To accept the Ruth defendants argument that
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they or their co-defendants could assert anaffirmative federa defense, but have no obligation to removeRuth
based on that same federd defense until the facts supporting it became known through outside discovery, is
untenable and would blur unacceptably the bright-line rule recited in 81446 — which this Court must drictly

construe.®

.
In sum, the Court concludes that none of the arguments set out by the defendants in their motion to
reconsder are persuasive. Accordingly, the motionisdenied. The Court' searlier say islifted, and the Ruth
case (together with the ten related congtituent cases) is remanded to Mississppi state court.

ITISSO ORDERED.

gdKathleen M. O’'Malley
KATHLEEN McDONALD O'MALLEY
UNITED STATESDISTRICT JUDGE

3 The Court notes again that the ruling it reachesis specific to the circumstancesin thiscase. The
Court dso notesagainthat it isrelying on thereasoning in Holstonv. Carolina Freight Carriers Corp., 1991
WL 112809 (6" Cir. June 26, 1991), which holds that: (1) the 30-day period set out in the second
sentence of 28 U.S.C. 81446(b) must be dtrictly construed in favor of remand; and (2) any information
received by the defendant showing the case is removable starts the 30-day clock, even information
obtained outside of discovery and known only to the defendant.
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