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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

IN RE: WELDING FUME PRODUCTS
LIABILITY LITIGATION ; Case No. 1:03-CV-17000
: (MDL Docket No. 1535)
JUDGE O'MALLEY

MEMORANDUM AND ORDER

The plaintiffs in this Multi-Didrict Litigation have filed lawsuits againg various manufacturers,
suppliers, and distributors of welding rod products, as well as related trade associations. The plantiffs
assart that the inhdation of manganese contained inthe fumes given off by welding rods during the welding
process caused them neurologicd injury and other harm, and that the defendants knew or should have
known that the use of welding rods would cause these damages. The gravamen of the thousands of
complaints that have been consolidated in this case is that the defendants “failed to warn” the plaintiffs of
the hedlth hazards posed by inhdling welding rod fumes containing manganese and, in fact, conspired to
affirmatively conced these hazards from those engaged in the welding process. Among other theories of

ligbility, the plaintiffs assert clamsfor drict liability, negligence, fraud, and conspiracy.



Certain defendants' have filed amotionto dismiss (docket no. 118), arguing that dl of the plaintiffs
post-1985 claims premised on a falure to warn, regardless of how the clams are denominated, must be
dismissed asamatter of law under the doctrine of federa pre-emption. Specificdly, the defendantsargue
that the Hazard Communication Standard, 29 C.F.R. §81910.1200, which was promulgated by the
Occupationa Safety and Hedth Adminigration (“OSHA”), pre-empts al state common law torts based

on afalureto warn.? For the reasons stated below, this motion is DENIED.

I. The OSH Act and the HazCom Standard.

IN1970, Congressenacted the Occupational Safety and HealthAct (*OSHACt”),29U.S.C. 8651
et segq. The purpose of the OSH Act was*“to assure so far as possible every working man and woman in
the Nation safe and hedthful working conditions and to preserve our human resources.” 29 U.S.C.
8651(b). Among other mechanisms to achieve this purpose, Congress “ authorizled] the Secretary of

Labor to set mandatory occupationd safety and hedth standards applicable to businesses affecting

! Themotion to dismissaddressed in thisopinion wasfiled by defendants Deloro Stellite Company,
Generd Electric Company, National Electrica Manufacturers Association, and Select Arc, Inc. See
docket no. 118. Two other defendants — Industria Welding Supplies of Hattiesburg, Inc. d/b/al Nordan
Smith, and Nationd Standard Company — later joined the motion. See docket nos. 129, 142, 579. The
many other defendants in this case did not join the motion or, as best the Court can tell, file any other
document asserting Smilar pre-emption arguments.

2 OSHA promulgated the Hazard Communication Standard in 1983, but the regulation did not
require chemica manufacturersto comply until November 25, 1985. See 29 C.F.R. §1910.1200(j)(2)
(1984), 48 F.R. 53280, 53346 (“ Chemica manufacturersand importers shdl |abel containers of hazardous
chemicds leaving their workplaces, and provide materia safety data sheets with initid shipments by
November 25, 1985”). The same compliance date applied to distributors. 1d. 81910.1200(j)(2) (1984),
48F.R. 53280, 53346. Thus, themoving defendantsassert the plaintiffs clamsfor falluretowarn are pre-
empted to the extent the alleged failure occurred after November 25, 1985.

2



interstate commerce.” 1d. 8651(b)(3). Asthe Supreme Court hasrecognized, Congress*thereby brought
the Federal Government into afidd that traditiondly had been occupied by the States.” Gadev. National
Solid Wastes Management Ass' n, 505 U.S. 88, 96 (1992).2

Recognizingthat some Stateshad, to varying degrees, aready promulgatedtheir own* occupationa
safetyand hedthstandards,” Congress d so enacted three provisons addressing the federdismimplications
of the OSH Act. Firgt, Congress alowed the severa States to take some or dl of the OSH Act mission
“in-house,” under certain conditions:

Any State which, a any time, desires to assume responsibility for development and

enforcement therein of occupationd safety and hedth standards rdaing to any

occupationa safety or hedlth issue with respect to which a Federa standard has been

promulgated under section 655 of thistitle shal submit a State plan for the development

of such standards and their enforcement.
Id. 8667(b). The Secretary of Labor could then approve or regect the State’'s plan. 1d. 8667(c, d).
Among other things, approval required that the State’ s standards, and enforcement thereof, “will be at least
as dfective in providing safe and heathful employment and places of employment as the standards
promulgated under section 655 of [the OSH Act].” Id. 8667(c)(2).

Second, Congressaddedthat “[n]othinginthischapter shdl prevent any State agency or court from

assarting jurisdiction under State law over any occupationd safety or hedlthissue withrespect to which no

standard is in effect under section 655 of [the OSH Act].” 1d. 8667(d). For reasons explained below,

3 Indeed, while Congress authorized the Secretary of Labor to set nationa hedlth and safety
standards, Congress aso “ encourag[ed] the States to assume the fullest respongbility for the adminigtration
and enforcement of ther [own] occupationd safety and hedlth laws” in part by providing “grants to the
Satesto assg in identifying their needs and respongibilitiesin [this] area” 1d. 8651(b)(11).



even though 8667(a) does not use the term “ pre-empt,” the Court refers to it below asthe OSH Act’s
“pre-emption provison.” Reead together with the first provison cited above, the genera upshot of this
clause is that States can set standards in areas where OSHA has not, but cannot set standards in areas
where OSHA has, absent OSHA approval — which approval will depend on, among other things, the
State' s gandards being “at least as effective’ asthe federa promulgations.

Third, Congress dso included what has become known asthe OSH Act's “saving clause” The
“saving dlause’ dates.

Nothing in this chapter shal be construed to supersede or in any manner affect any

workmen’s compensation law or to enlarge or diminish or affect in any other manner the

commonlaw or statutory rights, duties, or ligbilitiesof employersand employeesunder any

law withrespect to injuries, diseases, or death of employeesarising out of, or in the course

of, employment.

Id. 8653(b)(4). Theinteraction of the OSH Act’'s pre-emption provison and saving clause is centra to
the defendants mation.

In addition to these three provisions enacted by Congress, thereisafourthfedera pronouncement
critica to the defendants motion. This pronouncement, which was promulgated by afederd agency, is
contained in the Hazard Communication Standard (“HazCom Standard”), 29 C.F.R. §1910.1200. As
noted, Congress, in the OSH Act, directed the Secretary of Labor to promulgate nationa occupationa
safety and hedth standards. In 1974, the Secretary “gppointed an advisory committee to develop the

standards for implementation of the statutory provision requiring labels or other appropriate forms of

waning” regarding hazardous materidsin the workplace. Ohio Mfrs. Ass' n v. Cityof Akron, 801 F.2d



824, 827 (6™ Cir. 1986) (dting 29 U.S.C. 8655(b)(7)%). Ultimately, in 1985, the Secretary, through

OSHA, promulgated the HazCom Standard. See id. at 827 (discussng the history of the HazCom

Standard); Gade, 505 U.S. at 92 (noting the Secretary delegated certain authority to OSHA). The

announced purpose of the HazCom Standard was “to ensure that the hazards of al chemicals produced

or imported are evduated, and that information concerning their hazards is tranamitted to employers and

employees.” 29 C.F.R. 81910.1200(a)(2). To achievethisend, the HazCom Standard directsasfollows:

a chemicd manufecturers are first required to “evauate chemicas produced in their workplaces or
imported by them to determine if they are hazardous,” id. 81910.1200(d)(1), and this evauation
must sart with certain lists of known hazardous chemicds, id. §1910.1200(d)(3-4);

b. chemicd manufacturers mug then “obtain or develop a materid safety data sheet ['MSDS'] for
each hazardous chemicd they produce or import,” id. 81910.1200(g)(1); thsMSDS mugt ligt the
identity of, and physcd and hedth hazards posed by, each hazardous chemical, id.
§1910.1200(g)(2)(i-iv);

C. the chemicd manufacturer mugt distribute these MSDSs to dl “downstream employers,” id.

§1910.1200(a)(2), and al employers (including the origind chemical manufacturer) must ensure

4 29 U.S.C. 8655(b)(7) provides that “[a]ny standard promulgated under this subsection shall
prescribe the use of labds or other gppropriate forms of warning as are necessary to insurethat employees
are apprised of dl hazards to which they are exposed, relevant symptoms and appropriate emergency
treatment, and proper conditions and precautions of safe use or exposure.”
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the MSDS s available to their employees, id. §1910.1200(g)(8);> ad
d. in addition to the development and distribution of MSDSs, a chemicad manufacturer must so
“ensaure that each container of hazardous chemicals leaving the workplace is labeled, tagged or
markedwith. . . [i] [the] [i]dentity of the hazardous chemica(s); [ii] [al ppropriate hazardwarnings,
and [iii] [the] [n]Jame and address of the chemicd manufacturer, importer, or other responsble
party,” id. §1910.1200(f)(1).
The HazCom Standard definesthe term* chemicd” extremely broadly —* any element, chemica compound
or mixtureof e ements and/or compounds’ — so there is no question but that the welding products at issue
in this litigation are “ chemicas’ subject to the HazCom standard. 1d. §1910.1200(c).®
Pivotd to the defendants motion is a sentence contained in the * purpose” section of the HazCom

Standard. OSHA declaresthat the HazCom Standard “isintended to addresscomprehensively the issue

® The HazCom Standard, like the OSH Act itsdlf, is directed at employers and employees—that
is, the traditional workplace. Thus, the HazCom Standard does not obligate amanufacturer or distributor
to supply MSDS sto end-use consumers. The HazCom Standard only obligates the origind chemicdl
manufacturer (Employer A) to create aM SD'S for any hazardous chemica that it produces and, when the
manufacturer shipsthe chemica to acommercid customer or distributor (Employer B), to send the MSDS
to Employer B. If Employer B then ships the chemica to another firm, Employer C, it is Employer B’s
respongbility to pass the MSDS * downstream” to Employer C. The obligation of adistributor to convey
aMSDS, however, extends only to employeesand * downstreamemployers;” it does not extend to a non-
employee, end-use consumer. See generally 29 C.F.R. 881910.1200(g)(6-8). Indeed, the obligations
of the origina chemica manufacturer are imposed only by virtue of its role as employer. See id.
§1900.1200(c) (**Chemicd manufacturer’ means an employer with a workplace where chemica(s) are
produced for use or digtribution”).

® See 29 C.F.R. §81910.1000 Table Z-1, 1915.1000 Table Z, 1926.55 App. A (setting limits
onanemployee sexposureto different typesof “ar contaminants,” induding” manganesecompounds’ and
“manganee fume’). The HazCom Standard specificaly exempts certain products, however, that are
aready regulated by other federal statutes. See, e.g., id. 81910.1200(b)(5-6) (exempting, inter alia,
tobacco, food, acohol, pesticides, drugs, and cosmetics).
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of evauating the potentid hazards of chemicals, and communicating information concerning hazards and
appropriate protective measures to employees, and to preempt any legal requirements of a state, or
political subdivision of a state, pertaining to this subject.” Id. 81910.1200(a)(2) (emphasis added).
The defendants submit that this HazCom Standard pre-emptionprovisonprohibitsthe plaintiffs as amatter
of law, from assarting dams “premised on Defendants failure to evauate, identify, and communicate the
risksof weldingfumes” Motion at 18. To assess this argument, the Court must first examine the current

date of the law of federa pre-emption.

[I. Pre-emption.

Federal pre-emption of state law is based on the Supremacy Clause of the United States
Condtitution, which declares that the “ Congtitution and the Laws of the United States . . . shal be the
supreme Law of the Land.” U.S. Const. art. VI, cl. 2.” The Supreme Court has explained that
“[p]re-emption may be ether expressed or implied,” meaning that the dominating federal “command”
disolacing state law may be either “explicitly stated inthe [federd] statute’ slanguage or implicitly contained
initsstructureand purpose.” Gade, 505 U.S. at 98 (quoting Jones v. Rath Packing Co., 430 U.S. 519,
525, (1977).

Express pre-emption may occur whenthe explicit “command” comes directly from Congress and

" Federa pre-emption aso derives from the Commerce Clause, U.S. Const. art. |, 88, d. 3, and
the Necessary and Proper Clause, U.S. Congt. art. 1, 88, cl. 18. See City of Columbusv. OursGarage
and Wrecker Service, Inc., 536 U.S. 424, 439 (2002) (“[tlhiscase. . . deds. . . with preemption
semming from Congress power to regulate commerce’); M’ Culloch v. Maryland, 17 U.S. (4 Wheat.)
316, 324 (1819) (“ Congressisauthorized to pass all laws ‘ necessary and proper’ to carry into execution
the powers conferred on it”).



a0, in cartain circumgances, from a federal agency. An example of the former is the Federa Meat
Ingpection Act, where Congress stated: “[mlarking, labding, packaging, or ingredient requirements in
addition to, or different than, those made under this chapter may not beimposed by any State.” Jones v.

RathPacking Co.,430U.S. 519, 530 n.17 (1977) (quoting 25 U.S.C. 8678). The Supreme Court easily
concluded that, withthis provison, Congressintendedto pre-empt Cdiforniastate labding lawsthat (unlike
federal labdinglaw) did not dlow for “[weight] variaions caused by moistureloss.” 1d. at 532 (emphasis
added). An example of the latter occurred when the Federd Home Loan Bank Board promulgated a
regulationdictating that certain banking practices“ shdl be governed exclusvely by the Board' sregulations
inpre-emptionof and without regard to any limitations imposed by state law.” Fidelity Federal Sav. and

Loan Ass'n v. de la Cuesta, 458 U.S. 141, 158-59 (1982) (quoting 12 C.F.R. §556.9(f)(2)). The
Supreme Court concluded that this agency regulation pre-empted state law because the Board had

“reasonably exercised the authority, givenit by Congress,” and “intended to pre-empt conflicting state
restrictions.” 1d. at 170. The Court ruled that afederd agency may, through itsregulations, explicitly pre-

empt state law, so long as the agency acted within the scope of the authority that Congress delegated to
it. 1d.

Express pre-emption isrelatively easy to spot. The Supreme Court has further ruled, however,
that, evenwhenneither Congress nor afedera agency has stated expressly anintentionto pre-empt state
law, pre-emptionmay dill beimplied. “Absent explicit pre-emptive language, we haverecognized at least
two typesof implied pre-emption: fidd pre-emption, where the scheme of federal regulationis‘ sopervasve
asto make reasonabl e the inferencethat Congressleft no roomfor the Statesto supplement it,” and conflict

pre-emption, where‘ compliancewithbothfederal and state regulations isa physical imposshility’ or where
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date law ‘ stands as an obstacle to the accomplishment and execution of the full purposes and objectives
of Congress’” Gade 505 U.S. at 98 (citations omitted) (quoting Ricev. Santa Fe Elevator Corp., 331
U.S. 218, 230 (1947), Florida Lime & Avocado Growers, Inc. v. Paul, 373 U.S. 132, 142-143
(1963), and Hines v. Davidowitz, 312 U.S. 52, 67 (1941)); see Sprietsma v. Mercury Marine, 537
U.S. 51, 64 (2002) (“a federa statute implictly overrides state law either when the scope of a statute
indicates that Congress intended federd law to occupy afied exclusvely, or when state law is in actua
conflict with federd law”).

For example, the Supreme Court concluded that, even though Congress did not state expliatly it
meant to pre-empt state law regarding branding of foods when it enacted the Food and Drugs Act, Sate
labeling laws were impliedly pre-empted when compliance therewith had “a direct effect to impar the
effident exercise of” federa law. McDermott v. Wisconsin, 228 U.S. 115, 137 (1913). Smilaly, in
Buckman Co. v. Plaintiffs Legal Committee, 531 U.S. 341 (2001), the Court noted that, dthough
Congress did not indude an express pre-emption provison in the Medica Devices Amendments to the
Food, Drug, and Cosmetic Act, Congress had delegated broad authority to the Food and Drug
Adminigration(“FDA”) to regulate medical devices, and the FDA’ sregulations specificdly addressed the
issue of fraudulent disclosuresby companies seeking to market medica devices. 1d. at 348-49. Giventhe
federd agency’'s “comprehensve’ regulations in this area, the Supreme Court held that “date-law
fraud-on-the-FDA dams’ were impliedly pre-empted because they would “inevitably conflict with the
FDA'’s responghility.” 1d. at 350. Again, both Congressona laws and federa agency regulaions can
impliedly pre-empt date law.

An interesting— and difficult — aspect of federd pre-emption analysisisthat, even when Congress



dates its intentions expressly, pre-emption may gill beimplied. The Supreme Court recently explained:

Congress indusionof anexpress pre-emption clause“does not bar the ordinary working

of conflict pre-emptionprinciples’ that find implied pre-emption“whereit isimpossble for

a private party to comply with both state and federa requirements, or where state law

stands as an obstacle to the accomplishment and execution of the full purposes and

objectives of Congress.”
Sorietsma, 537 U.S. at 65 (emphads in origind, citations omitted) (quoting Geler v. American Honda
Motor Co., 529 U.S. 861, 869 (2000), and Freightliner Corp. v. Myrick, 514 U.S. 280, 287 (1995)).2
Anexample of thistype of implied conflict pre-emption occurred in Geier, where the Court examined the
National Traffic and Motor Vehicle Safety Act. Congress included in the Act an express pre-emption
provison, Sating: “no Sate . . . shdl have any authority ether to establish, or to continue in effect, with
respect to any motor vehicle or item of motor vehide equipment|,] any safety standard . . . which isnot
identicd to the Federa standard.” Geier, 529 U.S. at 868 (quoting 15 U.S.C. 81392(d)). Congressaso
included inthe Motor Vehide Safety Acta*“saving clause,” whichstated that “* [cJompliancewith’ afederal

safety standard ‘ does not exempt any person from any liability under common law.”” Id. (quoting 15

U.S.C. 81397(k)). The Court held that the express pre-emption provision, read in light of the saving

& The Supreme Court has summarized al the different species of pre-emption this way:
“Pre-emptionoccurswhen[1] Congress, inenacting afederal statute, expressesaclear intent to pre-empt
state law, [2] whenthereisoutright or actual conflict betweenfederal and state law, [3] where compliance
with both federa and state law is in effect physicaly impossible, [4] where thereisimplicit in federd law
abarrier to state regulation, [5] where Congress has legidated comprehensively, thus occupying an entire
fidd of regulationand leaving no room for the States to supplement federd law, or [6] wherethe Statelaw
stands as an obstacle to the accomplishment and execution of the full objectives of Congress. Pre-emption
may result not only from action taken by Congress itsdlf; afedera agency acting within the scope of its
congressiondly delegated authority may pre-empt stateregulation.” Louisiana Public Service Comm'n
v. F.C.C., 476 U.S. 355, 369-70 (1986) (citations omitted).
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clause, did not pre-empt a common law tort action dleging an automobile manufacturer was negligent in
falling to equip avehide withanarbag. But the Court went on to use the following reasoning to hold tht,
nonethel ess, the Act impliedly pre-empted the Sate law tort dam: (1) “the saving clause (likethe express
pre-emption provison) does not bar the ordinary working of conflict pre-emption principles, id. at 869
(emphasis in origind); (2) “a common-law ‘no arbag’ action” would, in fact, “actually conflict[] with”
federal regulations, id. at 874, becauseimpositionof “aduty to ingal anairbag” would create “anobstacle
to the gradual passive restraint phase-in that the federa regulation deliberately imposed,” id. at 881; and
(3) courts mugt infer pre-emption of atort action “in cases of actud conflict,” id. at 886.

Thus, evenwhen Congress states expresdy what aspects of state law it meansto pre-empt, courts
mugt dill infer pre-emption beyond the confines of Congress sstatements if statelaw actudly conflictswith
federd law. And thisinference is gppropriate even*inlight of the presumption againgt the pre-emption of
date police power regulations.” Cipollonev. Liggett Group, Inc., 505 U.S. 504, 518 (1992); see Rice
v. Santa Fe Elevator Corp., 331 U.S. 218, 230 (1947) (“we start with the assumption that the historic
police powers of the States were not to be superseded by the Federal Act unless that was the clear and
manifest purpose of Congress’).

The Geler caseilludtrates how difficult gpplication of federa pre-emption doctrine can be. The
Supreme Court repeats often the mantra that “the purpose of Congress is the ultimate touchstone of
pre-emption analysis,”® but the Supreme Court has aso long noted that it is“often a perplexing question

whether Congress has precluded state action or by the choice of sdective regulatory measures has|eft the

® Cipollone v. Liggett Group, Inc., 505 U.S. 504, 516 (1992) (interna quotation marks
omitted).
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police power of the States undisturbed except as the State and federa regulations callide” Ricev. Santa
FeElevator Corp., 331 U.S. 218, 230-31 (1947); seeInternational Ass n of Machinistsv. Gonzales,
356 U.S. 617, 619 (1958) (discussing pre-emptiongenerdly and admitting that “the statutory implications
concerning what has been taken from the States and what has been left to themare of aDdphic nature’);
Geier, 529 U.S. a 873 (our “well-established pre-emption principles. . . are difficult to apply”).1°

In the context of lawsuits asserting product ligbility torts, suchasthisMDL, recent Supreme Court
precedent reveds that divining Congressiona intent becomes even more dfficult. Prior to deciding
Cipollonein1992, the Supreme Court had discussed federal pre-emption theory dmost exclusvely inthe
context of examining the continued vdidity of sate-enacted statutes and regulaions — not state common

lav dams  The pre-1992 Supreme Court pre-emption cases that did address common law clams

10 See also Hines v. Davidowitz, 312 U.S. 52, 67 (1941) (“There is not — and from the very
nature of the problem there cannot be— any rigid formula or rule which can be used as a universd pattern
to determine the meaning and purpose of every act of Congress. This Court, in consdering the vaidity of
date lawsin the light of treaties or federd laws touching the same subject, has made use of the following
expressons. conflicting; contrary to; occupying the fidd; repugnance; difference; irreconcilability;
inconggtency; violation; curtallment; and interference. But none of these expressions provides aninfdlible
condiitutiond test or an exclusive condtitutiond yardstick. In thefind andyss, there can be no one crystd
clear digtinctly marked formula”) (footnote omitted).
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suggested that federa law normally did not pre-empt state law torts!! Indeed, in 1990 — only two years
before Cipollone — the Supreme Court reaffirmed its reluctance to use federa pre-emption theory to
displace common law. Even though the Court had earlier concluded that “the Federd Government has
occupied the entire fidd of nuclear safety concerns,” Pacific Gas & Electric Co. v. Sate Energy
Resour ces Conservation and Development Comm'n, 461 U.S. 190, 212 (1983), the Court held that
atort clam by anuclear laboratory whistleblower was not pre-empted. Englishv. Gen. Elec. Co., 496
U.S. 72, 80 (1990). The basisfor the Court’s conclusion was that the effect of anaward of damages*“is

neither direct nor substantia enough to place petitioner’ sdaminthe pre-empted fied.” 1d. at 85 (1990).

INn1992, however, the Supreme Court broke from itstraditiona reluctanceto find pre-emption of
commonlaw tort clams. In Cipollone, the Court examined the pre-emptive scopeof the Federa Cigarette
Labding and Advertisng Act, which dictated the well-known warnings found on cigarette packs. Inthe

1969 Act, Congress had provided that state law could impaose “[n]o requirement or prohibition” with

1 In Slkwood v. Kerr-McGee Corp., 464 U.S. 238 (1984), the Court held that the Atomic
Energy Act did not pre-empt punitive damage awards connected to state-law negligence clams. In
International Paper Co. v. Ouellette, 479 U.S. 481 (1987), the Court hdd that the Clean Water Act
did not pre-empt state-law dams for nuisance (dlthough state courts were required to gpply the law of the
state where the dleged nuisance originated). AndinEnglishv. Gen. Elec. Co., 496 U.S. 72 (1990), the
Court held that the Energy Reorganization Act did not pre-empt astate law clam for intentiond infliction
of emotiona didress. The only pre-Cipollone cases where the Supreme Court found pre-emption of a
state commonlaw damrested largdy onthe unusudly broad pre-emptive scopeof the L abor Management
Redations Act (“LMRA”). See San Diego Bldg. Trades Council v. Garmon, 359 U.S. 236 (1959)
(LMRA and National Labor Reaions Board regulations pre-empted a tort clam for picketing);
Allis-Chalmers Corp. v. Lueck, 471 U.S. 202 (1985) (LMRA pre-empted a tort daim for bad faith
hendling of insurance daim); United Steelwor ker sof America, AFL-CIO-CLCv. Rawson, 495U.S. 362
(1990) (LMRA pre-empted tort action aleging union representatives were negligent in the ingpection of
amine).
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respect to cigarette advertisng. Cipollone, 505 U.S. at 515 (quoting 15 U.S.C. §1334(b)). The Court
believedthat, withthispre-emptionprovison, “ Congress was primarily concerned with pogitive enactments
by States.” Id. at 521. But the Court concluded that the pre-emptive scope of the Advertisng Act could
a0 reach state common law. The critical language in the Court’ s plurdity opinion was as follows:
[C]ommon-law damages actions of the sort raised by petitioner are premised on

the existence of a legd duty, and it is difficult to say that such actions do not impose

“requirements or prohibitions” * * * Whereas the common law would not normally

require a vendor to use any specific statement on its packagesor initsadvertisements, it

isthe essence of the commonlawtoenforcedutiesthat are either affirmetive requirements

or negative prohibitions. We therefore rgect petitioner’s argument that the phrase

“requirement or prohibition” limits the 1969 Act's pre-emptive scope to postive

enactments by legidatures and agencies.

Id. at 522 (emphasisinorigind, citations omitted) (plurdity opinion); seeid. at 548-549 (Scalia, J., joined
by Thomas, J., concurring inthis part of the judgment). Still, the Court gpplied the pre-emptive knife with
alight touch — the Court ultimately concluded that Congress had expressy pre-empted tort dams againgt
cigarette manufacturers for inadequate health warnings, but did not pre-empt tort claims for breach of
express warranty, misrepresentation, or conspiracy. 1d. at 530-31.

Unfortunately, the Cipollone court was deeply fractured, producing three opinions; the Justices
were Smply unable to reachamg ority opiniononwhat “ Congressintended.” Indeed, one of thefew things
uponwhicha mgority of the Justicesdid agree was “the difficulty lower courtswill encounter inattempting
to implement today’s decision.” Cipollone, 505 U.S. at 543-44 (Blackmun, J., concurring in part and
dissenting in part, joined by Justices Kennedy and Souter); id. at 555 (Scadlia, J., concurring in part and

dissenting in part, joined by Justice Thomas) (quoting Justice Blackmun, and adding that “[a] disposition

that raises more questions than it answers does not serve the country well”).
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Unsurprisingly, defendants across the country seized upon Cipollone and asserted that different
federd laws and regulations pre-empted plantiffs state law tort clams. In the 13 years ance it decided
Cipollone, the Supreme Court has issued at least aght additional opinions addressing whether pecific
federd laws pre-empted state common law torts.!? In a least one of these cases, the Supreme Court

remained deeply fractured.’®* Many commentators believe these cases did little to cure the confusion that

12 See CSX Transportation, Inc. v. Easterwood, 507 U.S. 658 (1993) (holding that the Federal
Railroad Safety Act did not pre-empt a claim againgt a railroad company for failure to use adequate
warning devices, but did pre-empt a daim for operating at excessive speed); Freightliner Corp. v.
Myrick, 514 U.S. 280 (1995) (holding that the Nationa Traffic and M otor Vehide Safety Act did not pre-
empt a common law design defect damrelated to atruck that did not have anti-lock brakes); Medtronic,
Inc. v. Lohr, 518 U.S. 470 (1996) (holding that the Medical Devices Act did not pre-empt state law
dams of defective design or defective labding); A T.&T. Co. v. Central Office Telephone, Inc., 524
U.S. 214 (1998) (holding that the Communications Act pre-empted a claim for tortious interference with
contract agang a telephone company); Norfolk S Ry. Co. v. Shanklin, 529 U.S. 344 (2000)
(ditinguishing Easterwood and holding that the Federal Railroad Safety Act did pre-empt adam againgt
arailroad company for falureto use adequate warning devices, where the warning devices were pad for
with federd funds and met federa requirements); Geier v. American Honda Motor Co., 529 U.S. 861
(2000) (holding that Department of Transportation regulations pre-empted a sate law clam for falure to
ingal airbags as safety equipment); Buckman Co. v. Plaintiffs Legal Comm., 531 U.S. 341 (2001)
(holding that the M edica Devices Amendmentsto the Food, Drug, and Cosmetic Act pre-empted adam
for fraud onthe FDA); Sprietsmav. Mercury Marine, 537 U.S. 51 (2002) (holding that the Federal Boat
Safety Act did not pre-empt commonlaw damsfor falureto ingal propellor guards as saf ety equipment).

13 Asin Cipollone, the Supreme Court in Medtronic delivered a fractured plurdity opinion that
is not easy to comprehend. As the Sixth Circuit Court of Appeds later noted, “[t]he various courts of
appeds that have confronted issues of preemption arisng under the MDA have struggled mightily with
Lohr’ s language in the effort to discern itsholding.” Kemp v. Medtronic, Inc., 231 F.3d 216, 224 (6"
Cir.2000), cert. denied, 534 U.S. 818 (2001). Intheir motionto dismiss, the defendantsrely most heavily
on the Cipollone and Medtronic plurdity opinions.
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Justices Blackmun and Scalia predicted.™

This Court believes, however, that acareful reading of Cipollone and its progeny yields a body
of rulesthat seem to fairly ingtruct this Court’s ultimate concluson: the plaintiffs fallure-to-warn damsin
this MDL are not pre-empted by the OSH Act or related federa regulations. By comparing and
contrasting the circumstances in this case with those in the Supreme Court’ s recent pre-emption cases, it

becomes apparent that Congress did not expressly pre-empt sate law clams for fallure to warn, nor are

14 See, e.g., Richard C. Ausness, Preemption of State Tort Law by Federal Safety Statutes:
Supreme Court Preemption Jurisprudence SnceCipollone, 92 Ky. L.J. 913, 916, 968 (2003-04) (“the
Court’ s preemptionjurisprudence gppears to be bereft of any coherent theory or methodology” and “isin
aterrible state”’); Jean M. Eggen, Shedding Light on the Preemption Doctrine in Product Liability
Actions. Defining the Scope of Buckman and Sprietsma, 6 Ddl. L. Rev. 143, 143 (2003) (“Courts of
Appeds have been relatively unsuccessful at predicting the Supreme Court’ s positiononthese preemption
issues’); David G. Owen, Federal Preemption of Product Liability Claims 55 S. C. L. Rev. 411, 441
(Winter 2003) (“Asapractica matter, thereis just no smple route out of the preemption thicket in which
we now are largdy log”); Stacey A. Carroll, Note, Federal Preemption of State Products Liability
Claims: Adding Clarity and Respect for Sover eigntytothe Analysisof Federal Preemption Defenses,
36 Ga. L. Rev. 797, 819 (Spring 2002) (“The Supreme Court’ s recent jurisporudence — from Cipollone
to Geler —. . . [ig unpredictable and andyticaly inconastent”); Viet D. Dinh, Reassessing the Law of
Preemption, 88 Geo. L.J. 2085, 2085 (2000) (“the Supreme Court’ s numerous preemption cases follow
no predictable jurisdictional or anaytical pattern”); Caleb Nelson, Preemption, 86 Va. L. Rev. 225, 232
(2000) (“Most commentators who write about preemption agree on one thing: Modern preemption
jurisprudence is a muddi€’); Betsy J. Grey, Make Congress Speak Clearly: Federal Preemption of
StateTort Remedies, 77 B.U. L. Rev. 559, 588 (1997) (referring to the Supreme Court’ s* schizophrenid’
and noting that “[t]he changing dimate within the Supreme Court as to federal preemption of State tort
clams has |eft lower court decisonsin disarray”); Lars Noah, Reconceptualizing Federal Preemption
of Tort Claims as the Government Standards Defense, 37 Wm. & Mary L. Rev. 903, 926 (Spring
1996) (“lower courts have struggled to apply the [Cipolloneg] plurdity’s judgment in other contexts’).
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such damsimpliedly pre-empted due to conflict with federd law.*®

Asadarting point, the Supreme Court remains firmly committed to the rule that “*[t]he purpose
of Congressisthe ultimatetouchstone’ inevery pre-emption case.” Medtronic, 518 U.S. at 485 (quoting
Retail Clerksv. Schermerhorn, 375 U.S. 96, 103 (1963), and citing Cipollone, 505 U.S. at 516, and
Gade, 505 U.S. a 96). Congress sintent is discerned primarily “from the language of the pre-emption
satute and the * statutory framework’ surroundingit.” 1d. (quoting Gade, 505 U.S. at 111 (Kennedy, J.,
concurring inpart and concurring injudgment)). But Congressiond intent isaso reveded by the“ structure
and purpose of the Satuteasawhole,” aswdl asa* reasoned understanding of the way inwhichCongress
intended the statute and its surrounding regul atory scheme to affect business, consumers, and thelaw.” Id.

Furthermore, the Supreme Court continues to hold that a pre-emption analysis must begin “with
the assumption that the historic police powersof the States were not to be superseded by [a] Federal Act
unless that was the clear and manifest purpose of Congress.” Medtronic, 518 U.S. at 485; City of
Columbusv. Ours Garage and Wrecker Service, Inc., 536 U.S. 424, 432-33 (2002). Thisassumption
holds true “[i]n al pre-emption cases, and particularly in those in which Congresshas ‘legidated . . . ina
fidd whichthe States have traditionaly occupied.”” Medtronic, 518 U.S. at 485 (quoting Rice, 331 U.S.

at 230). And the assumptionagains federal pre-emptionof the States police powers applies not only to

15 “Because a variety of state laws and regulations may conflict with a federa statute, whether
because a private party cannot comply withboth sets of provisons or because the objectives of the federal
satutearefrustrated, ‘fidd pre-emptionmay be understood as a species of conflict pre-emption.”” Crosby
v. National Foreign Trade Council, 530 U.S. 363, 372 n.6 (2000) (quoting English v. General Elec.
Co., 496 U.S. a 79 n.5). This Court finds that no specie of conflict pre-emption arises in this case —
Congressdid not “ pre-empt the fidd” of chemical labding or warnings, it isnot “impossible’ for defendants
to comply with both the HazCom Standard and separate common law duties, and State law does not
“gland as an obstacle’ to full federd regulation. Gade, 505 U.S. at 98.
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the question of whether Congressintended pre-emptionat dl, but aso to the scope of any pre-emptionthat
Congressdid intend. 1d. (rgecting arguments made by Justice Scdiain Cipollone, 505 U.S. at 545-546).
Thus, express pre-emption provisions that displace the power of a State to protect the hedth and safety
of its resdents should generdly be given “a narrow interpretation.” 1d. The presumption against pre-
emption often yidds the result that, even if some varieties of tort are pre-empted, others are not. E.g.,
Cipollone 505 U.S. at 530-31 (dam for falure to warn pre-empted, but dams for breach of express
warranty, misrepresentation, and conspiracy not pre-empted); CSX Transportation, Inc. v. Easterwood,
507 U.S. 658 (1993) (claim for excessive speed pre-empted, but claim for inadequate warning not pre-
empted).1®

Third, the presence of a saving clausein afederd statute providesstrong evidencethat Congress
did not intend to pre-empt al statelaw torts, so the doctrine of federa pre-emption should be given very
narrow application: a“ saving clauseassumesthat thereare some sgnificant number of common-law lidhility
casestosave.” Sprietsma, 537 U.S. a 63 (quoting Geler, 529 U.S. at 868). Thisisespecidly truewhere
“[t]he language of the pre-emptionprovision permitsa narrow reading that excludes common-law actions.”
Id. On the other hand, neither an express pre-emption provison nor an explicit saving clause preclude

applicationof the doctrine of implied pre-emption, especidly if “the language of the saving clause [does not]

16 Thispresumpti on against pre-emption appliesagaingt both expresspre-emption and dsoimplied
“fidd” preeemption. See Rice, 331 U.S. a 230 (congressional occupation of the field is not to be
presumed “in a fidd which the States have traditiondly occupied”); cf. Boyle v. United Technologies
Corp., 487 U.S. 500, 507-508 (1988) (“Inanareaof uniqudy federa interest,” “[t]he conflict withfederal
policy need not be as sharp asthat whichmust exist for ordinary pre-emption”). See American Ins. Ass'n
v. Garamendi, 539 U.S. 396, 420 n.11 (2003) (quoting Boyle).
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sugges[] an intent to save state-law tort actions that conflict with federa regulations” Geier, 529 U.S.
at 870.

Fourth, when examining the pre-emptive scope of federal regulaions promulgated by a federa
agency pursuant to Congressiond authorization, the Supreme Court haslooked very carefully at the details
of the regulatory scheme. For example, after handing downCipollone, the Supreme Court twice examined
the degree to which the Federa Ralroad Safety Act pre-empts common law tort claims. CSX
Transportation, Inc. v. Easterwood, 507 U.S. 658 (1993); Norfolk S. Ry. Co. v. Shanklin, 529 U.S.
344 (2000). In Easterwood, the plaintiff asserted, inter dia, aclaim for falure to post adequate warning
dgnsa aralroad crossng. After examining the federa regulations promulgated by the Federd Railroad
Adminigration and the Federa Highway Adminigtration, the Court concluded that thisdaimwas not pre-
empted. Subsequently, in Shanklin, another plaintiff brought aclam for fallureto post adequate warning
ggns a a ralroad crossng; unlike in Easterwood, however, the warning ggns in Shanklin had been
ingtalled using federd funds.

In response to a pre-emption chalenge by the defendant, the Sixth Circuit Court of Appeals
applied Easterwood and held that the Shanklin plantiff’ stort law claim remained viable” The Supreme
Court reversed, again carefully examining the precise scope and subject matter of the federa regulations
and ddfining the exact “requirements’ and “terms’ the regulations established. Shanklin, 529 U.S. at 352-

53. Shanklin teaches that, when federd regulations are cited as the basis for preemption, a court must

17 Ghanklin v. Norfolk Southern Ry. Co., 173 F.3d 386 (6™ Cir. 1999). The Sixth Circuit
adopted the Seventh Circuit’ sinterpretation of Easterwood, regecting the interpretation adopted by the
Fifth, Eighth, and Tenth Circuits. 1d. at 391-395.
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examine epecidly carefully what the regulaions require. See also Medtronic, 518 U.S. at 500 (rgecting
a defense of federd pre-emption of dtate tort dams, after parsing the gpplicable federa regulations,
becausetheover-arching concern” of the regulaions wasthat “ pre-emptionoccur only whereaparticular
staterequirement threatens to interferewitha specific federd interes”) (emphasis added). Only whengtate
law actudly and directly conflicts with the federd regulationsis pre-emption appropriate.

And findly, the intent of Congress regarding the pre-emptive scope of its enactments cannot be
overriddenby afederd agency to which Congress assgned regulatory authority. Put differently, “afederd
agency may pre-empt state law only whenand if it is acting withinthe scope of itscongressionally del egated
authority.” Louisiana Public Service Comm'nv. F.C.C., 476 U.S. 355, 374 (1986). Thisistrue“for
at least two reasons.”

Firg, an agency literdly has no power to act, let done pre-empt the vdidly enacted

legidation [or commonlaw] of asovereign State, unlessand until Congress confers power

upon it. Second, the best way of determining whether Congressintended the regulations

of an adminidrative agency to displace state law isto examine the nature and scope of the

authority granted by Congress to the agency. * * * An agency may not confer power

upon itsf. To permit an agency to expand its power in the face of a congressiona

limitation on its jurisdiction would be to grant to the agency power to override Congress.

Id. at 374-75. Inthe context of thiscase, thislast rule cautionsthat the pre-emptive effect of the HazCom

Standard (or any other regulation promulgated by OSHA) cannot exceed the pre-emptive reach of the

enabling statute — the OSH Act — that was intended by Congress.

[11. Analysis.
A. Gadev. National Solid Wastes Management Ass n.

This Court’ s pre-emptionandyss must beginwithGade v. National Solid Wastes Management
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Ass'n, 505 U.S. 88 (1992). Although Gade examined the pre-emptive effect of the OSH Act only on
positive state enactments, not common law tort claims, Gade il providesanimportant andytica starting
point.

The plaintiff in Gade sought to enjointhe Illinais Environmenta Protection Agency from enforcing
date laws providing for licensure of hazardous waste Ste workers. The plaintiff asserted that the lllinois
licenang law was pre-empted by the OSH Act, because OSHA had promulgated regulations setting
gstandards for the training of workers who handle hazardous wastes. See 29 C.F.R. 81910.120(e). The
Supreme Court ultimately agreed, holding that “nonapproved state regulation of occupationd safety and
hedth issues for which afederd standard isin effect isimpliedly pre-empted.” 1d. at 99-100.

The Court based its conclusion on Congress s overarching intent, which was “to avoid subjecting
workers and employersto duplicative regulation.” 1d. at 100. The Court noted that, to achieve thisgod,
Congress had included 29 U.S.C. 8667(a), which saves from pre-emption any Sate law regulating “any
occupationa safety or health issue with respect to which no sandard isin effect.” The Court noted that,
“dthough this is asaving clause,” 8667(a)’s “ preservation of state authority in the absence of a federa
standard presupposes a background pre-emption of al state occupational safety and hedlth standards
whenever afederd sandard governing the sameissueisin effect.” 1d. at 100.

Giventhis*“background pre-emption” by the OSH Act, the “key question” became: “at what point
[does] thestateregulationaufficiently interfere]] withfedera regulation[such] that it should be deemed pre-
empted under the Act”? Id. a 107. The Court provided this answer:

In the decison below, the Court of appedls . . . [held] that, inthe absence of the gpproval

of the Secretary, the OSH Act pre-empts dl state law that “condtitutes, in adirect, clear
and subgtantial way, regulation of worker hedth and safety.” [National Solid Wastes
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Management Ass'n v. Killian, 918 F.2d 671, 679 (7" Cir. 1990)]. We agree that this
is the gppropriate standard for determining OSH Act pre-emption. On the other hand,
date laws of generd gpplicability (such as laws regarding traffic safety or fire safety) that
do not conflict with OSHA standards and that regulate the conduct of workers and
nonworkers dike would generdly not be pre-empted. Although some laws of generd
applicability may have a“direct and subgtantid” effect onworker safety, they cannot fairly
be characterized as “occupationd” standards, because they regulate workers Smply as
members of the generd public. In this case, we agree with the court below that a law
directed at workplace safety is not saved from pre-emption smply because the State can
demonstrate some additiona effect outside of the workplace.
Id. at 107.2® Because the Illinois regulations directly and clearly regulated the safety of hazardous waste
ste workers, the Court found these regulations were pre-empted.
In spite of the Supreme Court’s conclusion in Gade that the OSH Act impliedy pre-empted a
positive sate standard that conflicted with anOSHA regulation, this Court concludes the OSH Act does
not pre-empt common law clamsfor falureto warn. Unlikethe defendant in Gade, the MDL defendants

in this case assert that Congress intended to pre-empt common law torts, not pogtive state enactments.

This differenceis criticd, for the following three reasons.

1. TheDuty to Warn Invoked by Plaintiffsin thisMDL Is* Generally Applicable.”
As the Supreme Court was careful to note in Gade, tort law is “of generd gpplicability” and

“regulate] g the conduct of workersand nonworkersaike.” Id. at 107. Given that the duty to warnisnot

18 Seealsoid. at 111 (Kennedy, J., concurringinpart) (“1 agreewiththe Court that the OSH Act
pre-empts al state occupationa safety and hedth standards relating to any occupationa safety or hedth
issue withrespect to whicha Federal standard has been promulgated”) (interna quotation marks omitted);
id. at 114 (Kennedy, J., concurring inpart) (“I agree with the Court that Sate laws of genera applicability
are not pre-empted”).
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spedific to the employer/employee arena, a which the OSH Act is explicitly directed,' tort law based on
this duty “would generdly not be pre-empted” — imposition of acommon-law duty to warn “cannot fairly
be characterized as[an] ‘ occupationd’ standard[], because([it] regulate[s| workers[and employers] Smply
asmembersof the genera public.” 1d. In other words, wheress the Illinois licensing regulationdiscussed
in Gade was directed specificdly at the “workplace safety” of personnel handling hazardous waste, the
common-law duty to warn relied upon by plantiffsin this caseis independent of the plantiffs status as
employeesin aworkplace.

Indeed, dthough it is a pre-Cipollone case, the First Circuit Court of Appeds adopted precisely
thispodtionin Pedraza v. Shell Qil Co., 942 F.2d 48 (1% Cir. 1991). In Pedraza, the plaintiff brought
severd tort dams agang his employer after he inhded a toxic chemicd and developed asthma. The
defendant argued the tort daims were pre-empted by the OSH Act, and the digtrict court agreed. TheFirst
Circuit reversed. Although the Pedraza court “discern[ed] in [the OSH Act’s] language, structure and
context a clear congressona sgnd” to pre-empt “state jurisdiction in the development and enforcement
of standards rdating to occupationa hedth and safety” (emphasis added), the court found “no warrant
whatever for an interpretation which would preempt enforcement in the workplace of private rights and
remedies traditionaly afforded by state laws of generd gpplication.” 1d. at 52-53.

The Pedraza court noted that commonlaw torts were “lessan arrogation of regul atory jurisdiction

over an ‘occupationd safety or hedth issue’ than a neutra forum for the orderly adjustment of private

19 See Minichello v. U.S Industries, Inc., 756 F.2d 26, 29 (6™ Cir. 1985) (“OSHA regulations
pertain only to employers conduct. U.S. Industries was not Minichello’s employer; the Ford Motor
Company was. The OSHA regulations, then, do not even apply to the rel ationship between U.S. Industries
and Minichello, which was that of producer and consumer.”) (citations omitted).
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disputes between, among others, the users and suppliers of toxic substances.” 1d. at 53. Congress, with
the OSH Act’ s saving clause, “expresdy stated that [the Act] washot intended to pre-empt State tort law
eventhough tort liability might “ operate to regulate workplace conduct and impliatly set safety standards.”
Id. at 54 (dting Peoplev. Chicago Magnet Wire Corp., 534 N.E.2d 962, 968 (l1I. 1989), cert. denied
sub nom Asta v. Illinois, 493 U.S. (1989)). TheMDL defendants suggest that thisstatement in Pedraza
isno longer persuasive, inlight of Cipollone. But the Supreme Court, itself, earlier hinted it held the same
view. A few years after Congress passed the OSH Act, the Court noted that, even though OSHA can
issue abatement orders and impose civil pendties on employers, and even though these options exist
regardless of whether “an employee is actudly injured or killed,” dl “existing state statutory and
common-law remedies for actua injury and death remain unaffected.” Atlas Roofing Co., Inc. v.
Occupational Safety and Health Review Comm’'n, 430 U.S. 442, 445 (1977). Cipollone does not
suggest this view has changed, and lower courts applying the Supreme Court’s more recent pre-emption
cases uniformly reachthe same result. See, e.g., Wickhamv. American Tokyo Kasel, Inc., 927 F. Supp.
293 (N.D. Ill. 1996) (applying Pedraza in a post- Cipollone case and concluding that the OSH Act did
not preempt state law clamsfor failure to warn); Fullen v. Philips Electronics North Am. Corp., 266
F. Supp.2d 471 (N.D. W. Va 2002) (remanding acase to state court upon concluding that the HazCom

Standard did not completely pre-empt state law tort daims, induding dams for falure to warn and
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fraudulent concedl ment).?°
In sum, Gade iseedly digtinguished because the duties upon which the plaintiffsin this case rest
thelr damsagang the defendants are imposed by commonlaw of * genera applicability,” not pogdtive state

regulation setting particularized “occupationa standards.”

2. The Saving Clausewas Virtually Irrelevant in Gade.

The OSH Act’s saving clause was not implicated in Gade, but it is directly implicated here. The

2 See also Anderson v. Airco, Inc., 2003 WL 21842085 (D. Del. July 28, 2003) (remanding
a case to state court upon concluding that the HazCom Standard did not completely pre-empt state law
tort dams, incdluding aclam for falure to warn); Washington v. Falco S& D. Inc., 1996 WL 627999
(E.D. La Oct. 29, 1996) (same); York v. Union Carbide Corp., 586 N.E.2d 861, 866 (Ind. Ct. App.
1992) (“we agree with the Pedraza court’s holding that the savings clause operates to exempt tort law
dams from preemption”); Jones v. Cincinnati, Inc., 589 N.E.2d 335 (Mass. Ct. App. 1992), review
denied, 595 N.E.2d 326 (Mass. 1992) (rgecting clam that OSHA regulations pre-empt product liability
clams); Dukesv. Srius Const., Inc., 73 P.3d 781, 786-95 (Mont. 2003) (concluding that the HazCom
Standard did not pre-empt date tort clams expresdy, impliedly by occupying the fied, or impliedly due
to actud conflict); and see David G. Owen, ProductsLiability Law, 814.4 at 919 (West 2005) (“[w]hen
the savings clause is considered together with the fact that OSHA applies only to employers, not
manufacturers, it is difficult to escape the concluson that OSHA does not preempt injury clams agangt
manufacturers of productsin the workplace’). Indeed, dthough it did so in an unreported case that pre-
dates Cipollone, the Sixth Circuit Court of Appeds cited Pedraza with gpprovd and sated: “It iswdl-
established that OSHA does not preempt statetort law.” Williamsv. J.I. Case Co., 963 F.2d 374, 1992
WL 111809 at *2 (6™ Cir. May 22, 1992).

The many lower court cases cited by defendants for the proposition that the HazCom Standard
expresdy pre-empts “issues rdating to the evauation and communication of the potential hazards of
chemicas” motion at 9, al address sate regulatory schemes, not commonlaw torts. The only exception
isTorres-Riosv. LPSLabs., Inc., 152 F.3d 11 (1% Cir. 1998), but even this case provides little support
for defendants pogtion. The Torres-Rios court examined the plaintiff’s failure-to-warn daim on the
merits, and concluded the warnings were satisfactory as a matter of law. Id. at 13-15 (holding that,
despite plaintiff’ s unhappiness about small type-size, lack of Spanish, and lack of certain details, “thereis
no materid dispute of fact concerning the adequacy of the warnings’). The Torres-Rios court did not
undertake a pre-emption anaysis, mentioning the term only once, dthough the court did sate that the full
extent of the defendant’ s obligation was to comply with federa regulatory duties.
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saving clause provides that nothing about the OSH Act “shall be construed [1] to supersede or in any
manner affect any workmen’s compensationlaw or [2] to enlarge or diminishor affect inany other manner
the common law or Satutory rights, duties, or ligbilities of employers and employees under any law with
respect to injuries, diseases, or death of employees arising out of, or in the course of, employment.” 29
U.S.C. § 8653(b)(4). Giventhat the licenang scheme chdlenged in Gade was a postive state enactment
Setting occupational standards, this saving clause was virtudly irrelevant to the Supreme Court’s pre-
emption andysis, but the clause peaks directly to the clams asserted by the MDL plaintiffs here.

This Court’ sreview of saving clausesincluded inother Congressional enactments, as discussed by
the Supreme Court inthe context of pre-emption, reveds that no other enactment contains asaving clause
more broad.?> Congress was careful to warn that its intention was to leave common law duties and
lighilities absolutdy unchanged; not only would the OSH Act nether “enlarge [n]or diminish” the common
law, but — just in case there was some other way to modify tort law besides “enlarging or diminishing” it

— Congress further tipulated that the OSH Act would not “affect [the commonlaw] in any other manner.”

2L Cf. Sprietsma, 537 U.S. at 59 (quoting the saving clause contained in the Federal Boating
Safety Act: Compliancewiththischapter or standards, regulations, or orders prescribed under thischapter
does not relieve a person from liability at common law or under State law”); Geler, 529 U.S. at 868
(quating the saving clause contained in the Nationd Traffic and Motor Vehide Safety Act: “‘[clompliance
with’ a federa safety standard ‘ does not exempt any person from any liability under common law’”);
Myrick, 514 U.S. at 285 (quoting the saving clause contained in the Nationd Traffic and Motor Vehicle
Safety Act: “ Compliance withany Federal motor vehide safety standard issued under this subchapter does
not exempt any person from any lidbility under common law”); but cf. AT.&T. Co. v. Central Office
Telephone, Inc., 524 U.S. 214, (1998) (finding that a tort dam, which was “wholly derivative’” of a
contract dam, was pre-empted because it was “absolutely inconsstent” with the Communications Act,
eventhoughthe Actincluded the following saving clause: “ Nothing inthis chapter contained shdl inany way
abridge or dter the remedies now existing at common law or by statute, but the provisions of this chapter
are in addition to such remedies’).
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It isdifficult to imagine a more explicit Satement of Congressond intention to preserve and not pre-empt
state commonlaw.?? Moreover, it was particul arly the common law related to “injuries, diseases, or death”
— as opposed to, say, damage to reputation — that Congress carefully preserved. With the saving dause,
Congress planly “disclamed any interest in promoting [workplace safety] by means that fal to provide
adequate remedies for those who areinjured by exposure to hazardous [chemicd] materids.” Slkwood
v. Kerr-McGee Corp., 464 U.S. 238, 257 (1984) (holding that the Atomic Energy Act did not pre-empt
punitive damage awards stemming from exposure to hazardous nuclear materials).®

GivenCongress sexplicit and broad saving clause, this Court need not merely “assum| €] that the
historical police powers of the Stateswerenot . . . superseded” by the OSH Act,” Medtronic, 518 U.S.
at 485 (emphasis added); rather, the Court need amply follow Congress' s clear directive that it did not
mean for the OSH Act to supersede non-conflicting state law. While Congress's directive does not

preclude gpplication of the doctrine of implied pre-emption, Sprietsma, 537 U.S. a 65, the scope of any

22 Thelimited legidative history aso supportsthisview. See S. Rep. 91-1282 (1970), 1970 WL
5923, U.S. Code Cong. & Admin. News 1970, at 5185-86 (noting that, because the federa standards
could not possibly be al-encompassing, Congressincorporated the “ principles of common law” when it
included aprovison in the OSH Act obligating employers to the generd duty not to harmothers, and that
this provison* merdy restates that each employer shdl furnish this degree of care” toward itsemployees).

2 The breadth of the saving dause in the OSH Act, and relative ambiguity of the pre-emption
provison, makes dearly distinguishable many of the cases cited by defendants addressing the pre-emptive
effect of other Congressonal statutes with clear pre-emption provisons. See, e.g., MacDonald v.
Monsanto Co., 27 F.3d 1021 (5" Cir. 1994) (finding that the pre-emption provision in the Federal
Insecticide, Fungicide and Rodenticide Act —which mandates that no State shdl “impose or continuein
effect any requirementsfor labding or packaging in addition to or different fromthose required” by the Act
— pre-empts common law clams for falureto properly labd herbicides); Mossv. ParksCorp., 985 F.2d
736 (4™ Cir. 1993), cert. denied, 509 U.S. 906 (1993) finding that the pre-emption provision in the
Federa Hazardous Substances Labding Act —whichprovidesthat “no State. . . may establishor continue
in effect a cautionary labeling requirement . . . unless such cautionary labding requirement isidentical to the
labeling requirement” of the Act — pre-empts some (but not al) common law clamsfor falure to warn).
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implied pre-emption must remain as narrow as reasonably possible. Medtronic, 518 U.S. at 485. Narrow
application means that this Court will not “hunt for aconflict” between state and federd law.

In sum, the very broad saving clause of the OSH Act makes it clear that: (1) Congress did not
expresdy pre-empt statetort law dams and (2) if Congress meant to imply pre-emptionof any tortclams,
it meant to do so only inthe narrowest of circumstances— that is, only whenthereisaconflict between state

tort law and federa regulation that is especialy “direct, clear and substantial.” Gade, 505 U.S. at 107.%*

3. In Gade, ThereWas Clearly a*“ Standard in Effect.”

The OSH Act repeatedly refersto the pre-emptive effect of afederd standard. For example, the
OSH Act provides that “[n]othing in this chapter shdl prevent any State agency or court from asserting
jurisdictionunder State law over any occupationa safety or hedthissue withrespecttowhichno [federal]
standard isin effect under section 655 of [the OSH Act].” 29 U.S.C. 8667(a) (emphasisadded). The
Gade Court hed that this clause* presupposes a background pre-emption of al state occupational safety
and hedthstandards whenever a federal standard governing thesameissueisineffect.” Gade, 505U.S.
at 100 (emphasis added). The OSH Act dso providesthat, if a State “ desiresto assume responsibility for

devedopment and enforcement therein of occupationa safety and hedth standards relating to any

24 Adding even more weight to this conclusionis Congress singtructionthat the OSH Act would
not “affect in any manne™ any state workmen’s compensation law. The atutory, private rights and
remedies between employer and employee that comprise workmen' s compensationlaw are more directly
connected to the workplace than are private rights and remedies that are apart of tort law. In light of the
clear Congressional intent to save workmen’s compensation laws, which directly regulate the workplace,
it would makelittle senseto ascribeto Congress anintent to pre-empt atort damfor falureto warn, which
works far more indirectly to regulate the workplace — especidly when the tort claim is brought againgt a
third party, and not the plaintiff’s employer. See Pedraza, 942 F.2d at 53 n.6.
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occupational safety or hedthissue with respect to which a Federa standar d has been promulgated under
[the OSH Act, the State] shdl submit a State plan for the development of such standards and their
enforcement.” 29 U.S.C. 8667(b). And the Act defines an “occupationa safety and hedthstandard” as
one which “requires conditions, or the adoption or use of one or more practices, means, methods,
operations, or processes, reasonably necessary or appropriateto providesafe or hedthful employment and
places of employment.” 29 U.S.C. 8652(8).

InGade, therewas dearly a“federd standard ineffect” (29 C.F.R. §1910.120(e), whichrequired
certain amounts of training and experience for hazardous waste workers) and dso a state “standard in
effect” (Ill. Rev. Stat. 7705 et seq., which required different and mostly higher amounts of training and
experience for hazardous waste workers); the Court concluded the latter was pre-empted because it
created actua conflict with the former. There was no question but that the positive enactments of 1llinois
and OSHA qudified as “occupational safety and hedth standards.” That is because, in each instance
where the term “ standard” appears in the OSH Act, the “focus is [workplace-]specific enactments of
pogitive law by legidative or adminidrative bodies, not the gpplication of generd rules of common law by

judges and juries” Medtronic, 518 U.S. at 489.%° It makes no sense, for example, to read §667(b) of

% |n Cipollone the Supreme Court found pre-emption based on its interpretation of the word
“requirements,” concluding that the phrase“no requirement . . . shal beimposed under Statelaw” reached
to pre-empt certain tort law duties. Cipollone, 505 U.S. at 515. But theMedtronic Court |ater rejected
theargument that, “ by usng the term‘ requirement’ [inthe Medical DevicesAct], Congressclearly sgnded
an intent to deprive States of any role in protecting consumers from the dangersinherent in many medicd
devices” Medtronic, 518 U.S. at 489. The Court found that, like the term “ standard” inthe OSH Act,
the term*“ requirement” inthe Medica Devices Act conastently referred to positive enactments of Statutory
and regulatory law. Id. See also Geier, 529 U.S. at 867-68 (discussing the terms “requirement” and
“gtandard”).
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the OSH Act as requiring a State to submit to the Secretary of Labor for his approva its pre-existing
common law duty to warn, because it fals under the rubric of being a safety and hedth standard.

The laws that the MDL defendants argue are pre-empted are not positive enactments of a
legidature or regulatory body, not part of a “State plan” detailing workplace safety standards and
mechaniams for their enforcement. Rather, they are the States common laws, imposng on the generd
public duties to warn othersof possble harm. Using the Gade andyss, the circumstances in this case do
not support pre-emption.

This dill leaves the question, however, of whether the circumstances presented here support pre-

emption under a different analyss.

B. TheHazCom Standard.

Although the distinction between tort law and positive regulaiontakesthis case outside of Gade' s
pre-emptive ambit, afederal regulationisimplicated inthis case that was not rlevant in Gade: the HazCom
Standard. Asnoted, theHazCom Standard requiresall employersto distribute M SDSsto their employees,
and ensurethat productsinthe workplace are label ed with: (1) the identity of any hazardous chemicds, and
(2) appropriate hazard warnings. There is no question but that these federal standards allude to the
commonlaw duty towarn. Further, the HazCom Standard purportsto set out its own pre-emptive scope:
the regulation “is intended to address comprehensvely the issue of evaduaing the potentid hazards of
chemicds, and communicating information concerning hazards and appropriate protective measures to
employees, and to preempt any legd requirements of a state, or palitica subdivison of a Sate, pertaining

tothissubject.” 29 C.F.R. 81910.1200(a)(2). Thus, thereis asono questionbut that OSHA intendsthe
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HazCom Standard to pre-empt state law “pertaining to” the subject.

Thereare three reasons, however, why the Court concludes that the HazCom Standard does not
pre-empt the plaintiffs common law clamsin this MDL lawsuit, ether expresdy or by implication. First,
the pre-emptive reach of the HazCom Standard cannot exceed the pre-emptive reach of the OSH Act
itsdf. Second, it is questionable whether the “subject matter” of the HazCom Standard does, in fact,
addressthe same duty to warninvoked by the plaintiffs. And third, it appears to the Court that thereisno
actual conflict betweenthe HazCom Standard and the plaintiffs clams. The Court explains each of these

reasons below.

1. HazCom Standard Pre-emption Cannot Exceed OSH Act Pre-emption.

As noted above, Congress included in the OSH Act an extremdy broad saving clause, expressy
dating its intent that the OSH Act not pre-empt state tort law claims except, by implication, when there
exigsa conflict between state tort law and federa regulaionthat is especidly “ direct, clear and substantid.”
Gade, 505 U.S. at 107. Againgt thisbackground, OSHA’sHazCom Standard purportsto pre-empt “any
lega requirements’ pertaining to the subject of “evduating the potentia hazards of chemicds, and
communicating information concerning hazards and appropriate protective measures to employees” To
the extent that these directives clash, the Supreme Court counsels that “a federal agency may pre-empt
statelaw only whenand if it is acting within the scope of its congress ondly del egated authority.” LouiSiana
Public Service Commission v. F.C.C., 476 U.S. 355, 374 (1986); see also New York v. Federal
Energy Regulatory Comm' n, 535 U.S. 1, 18(2002). Stated differently, “ anagency literdly hasno power

to act, let done pre-empt the vaidly enacted legidation of a sovereign State, unless and until Congress
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confers power uponit.” F.C.C., 476 U.S. at 374.%°

In the OSH Act, Congress authorized the Secretary of Labor to “promulgate as an occupationa
safety or hedlth standard any nationd consensus standard, and any established Federd standard, unless
he determines that the promulgation of such a standard would not result in improved safety or hedlth for
specificaly designated employees. In the event of conflict among any such standards, the Secretary shall
promulgate the standard which assures the greatest protection of the safety or hedth of the affected
employees.” 29 U.S.C. 8655(a). While this provision gives the Secretary wide latitude to promulgate
hedlth standards, Congress circumscribed the Secretary’s jurisdiction to this degree: first, he can only
promulgate a standard thet isalready “ established” by federd law or is astandard of “ nationa consensus;”
and second, when there is more than one choice, the Secretary must promulgate the hedth stlandard that
providesthe greatest degree of protection. Congress sgrant of authority to the Secretary doesnot address
the questionof tort law, suggesting againthat the term “standard” refers to positive guiddines, regulations,
or enactments.

A comparison of the OSH Act’s saving clause and itsgrant of authority to the Secretary of Labor

shows that the saving clause language is “ certainly as sweeping as the wording of the provison declaring

% The Supreme Court continued: “we simply cannot accept an argument that [a federal agency]
may neverthel esstake actionwhichit thinkswill best effectuate afederal policy. Anagency may not confer
power upon itsdf. To permit anagency to expand itspower inthe face of a congressond limitation on its
jurisdiction would be to grant to the agency power to override Congress. Thiswe are both unwilling and
uneble to do.” F.C.C., 476 U.S. at 374-75. See also Chevron U.SA. Inc. v. Natural Resources
Defense Council, Inc., 467 U.S. 837, 842-43 (1984) (noting that, when examining an agency’s
interpretationof aCongress ond enactment, areviewing court must firgt ask “whether Congresshasdirectly
spoken to the precise question at issue;” if Congress has done so, the inquiry is a an end, as the court
“mug give effect to the unambiguoudy expressed intent of Congress’).
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the purpose of the Act and therole of [OSHA].” F.C.C., 476 U.S. a 370. Atthe sametime, the saving
clauseismore pecific thanthe grant of authorityto the Secretary withregard to how federa standards may
affect state common law: the saving clause makes clear Congress sintent to pre-empt state tort law to the
narrowest degree possible, while the grant of authority mandates promulgationof “ consensus’ standards.
See Sorietsma, 537 U.S. a 63 (noting the “contrast between [the saving clause' s| generd reference to
‘lidbility at commonlaw’ and the morespecific and detail ed description of what is pre-empted,” and holding
the former trumps the latter); cf. id. (“we would be disndined to favor the provison declaring a generd
statutory purpose, as opposed to the provisonwhichdefinesthe jurisdictiond reach of the agency formed
to implement that purpose’); Morales v. Trans World Airlines, Inc., 504 U.S. 374, 385 (1992)
(comparing a“generd” saving dause with a“ gpecific subgtantive pre-emptionprovison” and nating: “itis
a commonplace of statutory construction that the specific governs the generd”).?” Accordingly, the
Secretary’ s standards must be construed to pre-empt state law only when thereis a clear, unavoidable
conflict. OSHA cannot pre-empt state tort law — neither expressy nor by implication —any more than the
Congressiona Act that enables OSHA in the first place.®

In sum, despite OSHA’ s statement of express pre-emption in the HazCom Standard, this Court

27 See also Martin v. SC. Johnson & Sons, Inc., 1996 WL 165039 at *4 (D. Virgin Iands
Mar. 21, 1996), affirmed without op., 107 F.3d 7 (3 Cir. 1997) (“It may well beinappropriateto apply
the specific [pre-emption] provision [in the HazCom Standard] to supersede the generd provisonwhere
the saving clause has dways been an integra part of the OSH Act. Moreover the specific preemption
provison at issue is found in an OSHA standard, not in the statute itsalf. OSHA is not empowered to
promulgate any regulations that are broader in scope than the statute.”);

2 Seealso Medtronic, 518 U.S. at 489 n.9 (noting that, while the Supreme Court found certain
common law torts pre-empted in Cipollone, the “ pre-emptive effect of the satute in Cipollone was not
dependent on the issuance of any agency regulations’).
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must congtrue the regulation consistent with Congress' s stated pre-emptive intent —whichisto imply pre-

emption of date tort law only when it directly, dearly, and substantidly conflicts with federd law.

2. TheHazCom Standard’s“ Subject Matter.”

Thereisanother angle fromwhichtoviewthe HazCom Standard’ s express pre-emption provision,
one which does not cause any clashwiththe OSH Act’ s saving clause. The HazCom Standard states an
intentionto pre-empt “any legd requirementsof astate, or politica subdivisonof a sate, pertaining to this
subject.” 1d. 81910.1200(a)(2) (empheds added). The subject referred to is“evauating the potentia
hazards of chemicds, and communicating information concerning hazards and appropriate protective
measures to employees.” |d. (emphasis added); seeid. 81910.1200(a)(1) (“The purpose of this section
is to ensure that the hazards of dl chemicas produced or imported are evaluated, and that information
concerning their hazards is tranamitted to employers and employees’) (emphess added). This is
consonant with Congress's stated gods behind the OSH Act: in order to achieve “hedthful working
conditions,” 29 U.S.C. 8651(b), the Actimposesdutieson“ employersand employees,” id. 88651(b)(1-2)
& 654, whichapply “toemployment performedinaworkplace,” id. 8653(a). Theentirethrust of the OSH
Act and its related regulations isto darify and regularize the duty of employers to protect their employees

inthe workplace.?®

2 Seealso 48 Fed. Reg. 53281 (1983), 1983 WL 134259 (when OSHA formally promulgated
the HazCom Standard, it noted: “[t]he purpose of this standard is to establish uniform requirements for
hazard communicationin one segment of industry, themanufacturingdivision”); seealsoid. at 53,323-
24 (quoting testimony assarting that, while the “tort liability sysem” isinsufficient to compel employersto
provide information to employees regarding hazards of chemica substances, it will continue in force).
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Thisis not the same “ subject matter,” however, as the common law duty to warn invoked by the
plantiffs Thegreat bulk of theplaintiffs clamsarenot directed at their employers, for whom they labored
at wdding; rather, the dams are directed at the manufacturers and suppliers of the welding rod products
that their employers then supplied to them. These manufacturers and suppliers have an independent duty
to warn the plaintiffs about the hazards associated with welding rod fumes, while this duty may be related
to the duties of the plantiffs employers, it isa separate and different duty and does not arise out of the
employer/employeerdationship. SeeMinichellov. U.S. Industries, Inc., 756 F.2d 26, 29 (6™ Cir. 1985)
(“[e]ven. .. if the OSHA regulaions were intended to affect civil liability — as Congress has made clear
they are not — they would not bear uponthe reaionship between the partiesin this case” because“ OSHA
regulations . . . do not even gpply to the rdationship between . . . producer and consumer”) (citations
omitted); cf. Ohio Mfrs. Ass'n v. City of Akron, 801 F.2d 824, 825 (6™ Cir. 1986) (concluding the
HazCom Standard pre-empted a city ordinance that “regulat[ed] hazardous and toxic substancesin the
workplace’ by, inter dia, “requiring employers to provide information to their employees’).

The defendantsin this case assart that, despite this distinction between their role as manufacturer
or supplier and the role of a plaintiff’s own employer, the HazCom Standard ill pre-empts the plaintiffs
dams by its express language. This Court cannot agree. Even if the HazCom Standard does, as it
expresdy Sates, “preempt any legd requirements of a state, or politica subdivison of a state, pertaining
to this subject” (emphasis added), it is highly questionable whether the “requirements’ imposed by the
common law duty to warn “pertain” to the same subject addressed by the Standard.

The Supreme Court was careful to notethisdistinctionitsdf inMedtronic. The MDL defendants

explain that the HazCom Standard pre-empts state law “requirements,” which is the same term the
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Supreme Court examined in Cipollone and found pre-emptive. But the Supreme Court subsequently
explained that Congress' s use of the term* requirement,” by itsdf, did not Sgnd an*“intent to deprive States
of any role in protecting consumers from the dangersinherent in” the product. Medtronic, 518 U.S. at
489 ( examining the term “requirement” and finding no pre-emption). “The pre-emptive Satute in
Cipollonewastargeted a alimited set of date requirements. . ., and then only at alimited subset of the
possible application of those requirements.” Medtronic, 518 U.S. 488. Further, even after application
of the pre-emption doctrine, the Cipollone plaintiff was il left with severd varieties of tort law clams.
Id. But under the MDL defendants’ interpretation of the HazCom Standard in this case, “ because there
isno explicit private cause of action againgt manufacturers contained in the [OSH Act] and no suggestion
that the Act created an implied private right of action, Congress would have barred mogt, if not al, relief
for personsinjured by [welding rods].” 1d. at 487 (footnote omitted). “Itis, to say the least, ‘difficult to
bdieve that Congresswould, without comment, [authorize afedera agency to] remove dl means of judicid
recourse for those injured by illega conduct,” especidly in light of Congresss OSH Act saving clause.
Id. (quoting Slkwood v. Kerr-McGee Corp., 464 U.S. 238, 251 (1984)).%

Furthermore, it bears repeating that the term “requirement,” as used in the HazCom Standard, is

most often“linked with language suggesting that itsfocusiis.. . . enactments of positive law by legidative or

%0 See also Pedraza, 942 F.2d at 54 n.7 (quoting Silkwood and rgjecting the argument that the
HazCom Standard pre-empts common law claims premised on a duty to warn). Defendants assert that,
if the Court were to grant their pre-emption motion, plantiffs could ill pursue design defect dams.
Defendants concede, however, that the gravamenof plaintiffs complaintsis not that the welding rods were
defective, but that the plaintiffs were not sufficiently warned of the hazardsof usngthese otherwise-effective
products. Indeed, the parties seemto agreethat, givencurrent technology, welding rods: (1) could not be
designed without manganese and dill maintain their necessary and desirable properties, and (2) could not
be used for their intended purpose without releasing some measure of manganese-containing fumes.
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adminigraive bodies, not the application of general rules of common law by judges and juries.”
Medtronic, 518 U.S. at 489. The “subject matter” of the HazCom Standard, then, pertains to postive
regulations governing employers and employees in the workplace; the subject matter does not reach
broadly to include commonlaw duties to warn owed by manufacturers and suppliers to end users of their
products. Like the defendants in Medtronic, the MDL defendants in this case offer a “sweeping
interpretation of the [HazCom Standard] [which] would require far greater interference with state legd
remedies[thanin Cipollone], producing a serious intrusonwithstatel egd sovereignty while Smultaneoudy
wiping out the possihility of remedy for the [plaintiffS] dlegedinjuries” 1d. at 488 (footnote omitted). This
interpretationis at odds with Supreme Court ingtructionto read pre-emptive language infedera regulations
narrowly. 3

Seen in thislight, the Hazcom Standard can be read to create little friction with the OSH Act's
saving clause. SeeGeier, 529 U.S. at 869 (“areading of the express pre-emption provisonthat excludes
common-law tort actions gives actuad meaning to the saving clause's literd language’). Express pre-
emption by the HazCom Standard of positive regulations governing employers and employees in the

workplace yidds the narrowest implied pre-emption of common law duties to warn owed by

31 Asthe Medtronic court explained, in the context of examining the pre-emptive effect of the
Medicd Devices Act (“MDA"): “the predicate for the [plaintiff’ g fallureto warnclam isthe generd duty
to inform users and purchasers of potentidly dangerous items of the risks involved inthar use. These
generd obligations are no more athreet to federd requirementsthanwould be a state-law duty to comply
with locd fire prevention regulations and zoning codes, or to use due care in the training and supervison
of awork force. These state requirements therefore escape pre-emption, not because the source of the
dutyisajudge-madecommon-law rule, but rather because their generdity leavesthemoutside the category
of requirementsthat [the MDA’ spre-emptionprovision] envisioned to be ‘withrespect to’ specific devices
such as pacemakers.” Medtronic, 518 U.S. at 501-02.
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manufacturers and suppliersto end-use consumersof ther products. Only if the requirementsimposed by
the common law duty create actua conflict with HazCom Standard provisons so construed will the

common law be pre-empted.

3. Absence of Conflict.

Finaly, and perhaps most importantly, the Court concludes that thereis no substantia, clear, or
direct conflict between the HazCom Standard and the common law duty to warn invoked by plaintiffs
That is, the Court concludes asfollows: (1) evenif the express pre-emptive reach of the HazCom Standard
does not exceed Congress sintent, and (2) even if the common law duty to warn invoked by the plaintiffs
“pertain[s] to the subject” of “evauating the potentia hazards of chemicas, and communicating information
concerning hazards and appropriate protective measuresto employees,” (3) it remans true that, ultimatdly,
the duty invoked by the plaintiffs does not actually conflict withthe HazCom Standard. The defendants
can comply with both the HazCom Standard and their dleged state law duty to warn plaintiffs; one does
not interfere with the other.

That thisistrue isseenby examining carefully just what the HazCom Standard requiresinthe way
of product hazard warnings. Section 1910.1200(f) of the HazCom Standard addresses the “Labels and
other forms of waning” that must accompany hazardous materids. Subsection(f)(1) sets out the
requirements for the * chemical manufacturer, importer, or distributor,” while subsection (f)(5) sets out the
requirements of the “employer”:

Q) The chemica manufacturer, importer, or distributor shall ensurethat eachcontainer

of hazardous chemicass leaving the workplace is labeled, tagged or marked with
the following information:
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(i) Identity of the hazardous chemical(s);

(ii) Appropriate hazard warnings; and

(iir) Name and address of the chemica manufacturer, importer, or other
responsible party.

* * %

(5) * * *  the employer shall ensure that each container of hazardous chemicals in the

workplace is labded, tagged or marked with the following information:

(i) Identity of the hazardous chemical(s) contained therein; and,

(i) Appropriatehazardwar nings, or dtematively, words, pictures, symbols,
or combination thereof, which provide a least generd information
regarding the hazards of the chemicds, and which, in conjunctionwiththe
other information immediaidy available to employees under the hazard
communication program, will provide employees with the specific
information regarding the physica and hedlth hazards of the hazardous
chemicdl.

(Emphasis added). Both manufacturers and employers are also required to obtain Materia Safety Data
Sheets (MSDSs), listing hazardous chemicals and their toxic properties. 1d. 81910.1200(g).

As noted earlier, the HazCom Standard is completely silent regarding any duties a manufacturer
or supplier hasto non-employee, end-use consumers. Even assuming, however, tha the defendantsin this
case owe the plantiffs only the same duties that the manufacturers and employers owe to downstream
employers and employees under the HazCom Standard (and owe the plaintiffs no additiond duties), the
duty owed isto “ensure that each container of hazardous chemicds. . . islabeed, tagged or marked with
.. . [@] ppropriate hazard warnings.” Id. §1910.1200(g) (emphasis added).® Nowhere does the

HazCom Standard define what makes a hazard warning suffident or “appropriate,” except that it must

%2 The HazCom Standard defines “hazard warning” to mean “any words, pictures, symbols, or
combination thereof gppearing on alabe or other gppropriate form of warning which convey the specific
physica and hedth hazard(s), induding target organ effects, of the chemicd(s) in the container(s).” Id.
81910.1200(c). Section 1910.1200(c) goes on to define “hedth hazard” and “physica hazard.”
Appendices A & B to the HazCom Standard provide more detailed definitions of health hazards and set
out criteria to determine whether a chemica is hazardous.

39



“convey the spedific physicd and hedlth hazards’ of the chemicads. 1d.; see id. 1910.1200(f)(5)(iii)
(warnings must provide “specific information regarding the physicad and hedlth hazards of the hazardous
chemicd”). Ultimately, then, the HazCom Standard does not prescribein any way thelanguage achemica
manufacturer or other employer must use to warn about health hazards:** The manufacturer or employer
can chooseto give whatever warning it deems gppropriate. Cf. Worm v. American Cyanamid Co., 970
F.2d 1301, 1307 (4™ Cir. 1992) (“If federa law mandates a specific label and permits nothing

additional or different, it can hardly be urged that astate tort duty based on a warning requirement that

3 A related regul ation promulgated by OSHA, 29 C.F.R. §1910.252, addressesitsalf to“welding,
cutting, and brazing.” Subpart (c)(1)(iv) of this regulation Sates:

(iv) Precautionary labels. A number of potentidly hazardous materids are employedin

fluxes, coatings, coverings, and filler metals used in welding and cutting or are released to

the atmaosphere during welding and cutting.  These include but are not limited to the

materids itemized in paragraphs (c)(5) through (c)(12) of this section [addressing flourine,

zinc, lead, beryllium, cadmium, mercury, cleaning compounds, and stainless stedl]. The

suppliers of welding materids shdl determine the hazard, if any, associated withthe use of

their materidsin welding, cutting, etc.

(A) All filler metds and fusible granular materids shdl carry the following notice,
as a minimum, on tags, boxes, or other containers:
CAUTION

Weding may produce fumes and gases hazardous to health. Avoid
breething these fumes and gases. Use adequate vertilation. See ANSI
Z49.1 - 1967 Safety in Welding and Cutting published by the American
Welding Society.

(Emphasis added).

Thefact that this noticeisa“minmum’ warning suggests, again, that the common law duty to warn
does nat conflict with thisregulaion. See Geler, 529 U.S. at 868 (“areading of the express pre-emption
provisonthat excludescommon-law tort actions gives actua meaning to the saving clause sliterd language,
while leaving adequate room for state tort law to operate — for example, where federa law crestes only
afloor, i.e, a mnmum safety standard”). While 29 C.F.R. §1910.252(c)(1)(iv)(A) sets out what a
warning must include at aminimum, it does not proscribe additiona warnings in compliance withcommon
law duties. Indeed, the above-quoted warning was adopted voluntarily by members of the the American
Welding Society in 1966, wel before the HazComwas promulgated; thus, §1910.252(c)(1)(iv)(A) Smply
Sets out aminimum “national consensus standard.”
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is more e aborate and different does not conflict.”) (emphass added).

Indeed, the warnings set out by the manufacturersinthis case onthar MSDSs, apparently inorder

to conform to the HazCom Standard, vary substantidly, setting out sgnificantly different amounts of

informationand admonition. For example, United States Welding Corporationand Hobart Brothers have

each issued aMSDS for certain varieties of their respective welding rod products, both of these MSDSs

contain a “Section VI” titled “Hedth Hazard Data.” Under this heading, the two manufacturers each

include warnings regarding welding fumes and manganese, as shown below.®

M anufacturer

MSDS Section VI —Health Hazard Data

Hobart Brothers

SHORT-TERM (ACUTE) OVEREXPOSURE EFFECTS:

WELDING FUMES — May result in discomfort such as dizziness, nausea, or dryness
or irritation of nose, throat, and eyes.

* * %

LONG-TERM (CHRONIC) OVEREXPOSURE EFFECTS:

WELDING FUME - Excess levels may cause bronchia asthma, lung fibrosis,
pneumoconiosis or “siderosis’.

* * %

MANGANESE — Long-term overexposure to manganese compounds may affect the
central nervous system. Symptoms may be similar to Parkinson's disease and can
inculde [sic] slowness, changes in handwritting [sic], gait impariment [sic], muscle
spasms and cramps and less commonly, tremor and behavioral changes. Employees
who are overexposed to manganese compounds should be seen by a physician for
early detection of neurological problems.

United States Wdding
Corp.

* * %

[Wlhen welding or using any other process that causes a release of dust or fume,
hazardous leveds of dust or fume of the constituents of these alloys could be
generated. * * * The following is a list of potential health effects and exposure limits
for hazardous elements that are possibly contained in any of our aloys.

Manganese (M n):

* % %

Acute effects include skin and eye irritation and metal fume fever. Chronic exposure
may lead to central nervous system effects: headache, changes in motor activity and
psychologica disturbances.

34 See www.hobartbrothers.com/msds.asp (doc no. 415884); www.uswel dingcorp.com/
msds/msdshigh.htm. It isunclear if these warnings are dso on the packaging of the welding rods.
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That these warnings are so different makes clear that the HazCom Standard does not compel the use of
any given wording; the federal regulationleaves manufacturersand employersto determine for themsdves
whether they have complied with the regulaion’s ingtruction to give “appropriate’ hazard warnings.
Further, these warnings may, in fact, fufill completely the defendants common law duty to warn.  But
plaintiffs remain entitled to pursue clamsto the contrary.

In effect, the HazCom Standard is Sllent regarding what warning the defendants must provide, in
their role as manufacturer or employer, to employees who use their product; the HazCom Standard only
requires that the defendants provide some warning, which must be “adequate.” This requirement Smply
does not conflict with any generd state law duty; if anything, OSHA'’s requirement of an “adequate
waning” is entirely contiguous withthe genera duty imposed by the commonlaw to warn others of known
hazards. See Huron Portland Cement Co. v. City of Detroit, 362 U.S. 440, 446 (1960) (“the teaching
of this Court’ sdecisons. . . enjoin[g] seeking out conflictsbetween state and federal regulationwhere none
clearly exigs’).

Where, as here, Congress has stated explicitly and dearly itsintent not to pre-empt common law
damage dams, and where, as here, pursit of these dams does not actudly conflict with the federal
regulatory scheme, this Court concludes that the plaintiffs sate law clamsfor falure to warn are neither
expresdy nor impliedly pre-empted. The plaintiffs dams based on a falure to warn, whether pursued
under atheory of drict liability, negligence, fraud, or conspiracy, are not pre-empted by the OSHAct or

the HazCom Standard.

IV. Conclusion.
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The Supreme Court, in Cipollone, concluded that Congress's pre-emption of state law
“requirements’ worked to pre-empt not only positive enactments, but also certain commonlaw torts. The
moving defendants seek to gpply the same reasoning in this case, noting that the HazCom Standard also
states an intent “to preempt any legd requirements’ pertaining to the subject of “evauating the potentia
hazards of chemicals, and communicating information concerning hazards and appropriate protective
measuresto employees.” 29 C.F.R. 81910.1200(a)(2). The defendants present a sophisticated argument
and, reying onthe somewhat conflicting Supreme Court case law, muster more than insubstantia support
for their position.®

Of course, “there is no indication that Congress in [1970 or OSHA in 1985] knew that
‘requirements would later be read to encompass common-law doctrine. The examples in the [1970]
legidaive history of varying state requirements intended to be preempted involved legidative and
adminigraive regulation. . . , not common-law tort actions” Wilson v. Bradleesof New England, Inc.,
96 F.3d 552, 556 (1% Cir. 1996), cert. denied sub nom Union Underwear Co., Inc. v. Wilson, 519
U.S. 1149 (1997) (concluding, post- Cipollone, that Congress s1976 Hammable Fabrics Act did not pre-
empt a common law failure to warn clam). For this reason, among others, courts presented with pre-
emption arguments frequently find thereis “no inescgpably ‘right’ answer.” Id. This Court has struggled
withthe task of divining the intent of Congress as expressed by itsown statements and al so the statements
of the federd agency to which it delegated authority.

Inthe end, this Court’ sreading of dl the recent Supreme Court casesinvalvingfederal pre-emption

% In particular, the Court notesthat the arguments on this point presented by counsel for Deloro
Stdlite, both on brief and at the October 28, 2004 hearing on this matter, were especialy cogent.
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leaves it with the conclusion that Cipollone cannot be read as broadly as defendants would like. In the
OSH Act, Congress used pointed languageto expresdy save commonlaw dams. Assuch, OSHA cannot
expresdy pre-empt common law clams for falure to warn. This leaves the possbility of implied pre-
emption. But even in those cases where the Supreme Court found that sate tort law was impliedly pre-
empted, the Court applied thedoctrine asnarrowly asreasonably possible, finding pre-emption of common
law only where the conflict between federal and state requirementswas clear. A careful parsng of the
federd requirementsinthis case leavesthe Court convinced that no clear Supremacy Clauseconflict arises.
The HazCom Standard directs the defendants to give their employees appropriate warnings. State
common law duties requiring manufacturers and suppliers to warn the generd public of known hazards
does not pose an obstacle to compliance with this federal directive. For dl of the reasons stated above,
the Court denies the defendants motion to dismiss based on federal pre-emption.®
IT 1SSO ORDERED.
g/Kathleen M. O’Malley

KATHLEEN McDONALD O'MALLEY
UNITED STATESDISTRICT JUDGE

DATED: April 5, 2005

% Of course, this ruling has no bearing on the questions of : (1) whether the plaintiffs have stated
clams upon which relief can be granted; or (2) whether the plaintiffswill succeed on any of their clamson
the merits. The Court knows the defendants have raised and will raise these separate questions in other
motions and at trid.
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