
IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO

WESTERN DIVISION

In re Polyurethane Foam Antitrust
      Litigation

This document relates to:
ALL CASES & Case No. 14-mc-34

Case No. 1:10 MD 2196

AGENDA FOR JULY 31
RECORD CONFERENCE

JUDGE JACK ZOUHARY

This Court will hold a record Status Phone Conference (Court Reporter: Angela Nixon) on

Thursday, July 31, 2014 at 2:00 p.m. (EDT), to discuss the following agenda items:

1. Non-party Johnson Control, Inc.’s Motion for Reconsideration (Case No. 14-
mc-34, Doc. 14).

2. Update from parties regarding status of mediation(s) and Direct Purchaser
Class Notice.

3. Draft Summary Judgment Briefing Guidelines (see attached).

4. Confirmation of new trial month.

5. Retention of Special Master (pursuant to Federal Civil Rule 53(b)(1), see
attached Order in MDL 2001, and the proposed Special Master’s website,
http://www.specialmaster.biz).

Immediately following the Status Phone Conference, this Court will hold a record Phone

Hearing on Mohawk’s Motion to Compel Arbitration and Stay Claims as to the Direct Purchaser Class

(Docs. 1221, 1270 & 1284).  This Court expects only counsel for Mohawk and the Direct Purchaser

Class will  actively participate in this hearing.   

By July 29, 2014 counsel shall provide, via email (zouhary_chambers@ohnd.uscourts.gov),

a roll call, listing counsel who will attend the conference, and call-in information. 

      s/ Jack Zouhary        
JACK ZOUHARY
U. S. DISTRICT JUDGE

July 24, 2014
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO

WESTERN DIVISION

In re Polyurethane Foam Antitrust
      Litigation

This document relates to:
ALL CASES

Case No. 1:10 MD 2196

[DRAFT] SUMMARY JUDGMENT 
BRIEFING PROTOCOLS

JUDGE JACK ZOUHARY

This Court will discuss with the Direct Purchaser Class and Defendants the following draft

summary judgment briefing protocols at the July 31, 2014 Record Phone Conference (see Doc. 1272).

Parties shall brief the motions for summary judgment according the following guidelines:

• Defendants shall have a total of seventy-five (75) pages (combined) for their
respective briefs in support of the motions for summary judgment.

• The Direct Purchaser Class shall have a total of fifty (50) pages for their
opposition to Defendants’ motions for summary judgment.

• Defendants shall have a total of twenty-five (25) pages (combined) for replies
in support of their respective motions for summary judgment.

Briefing shall be doubled-spaced (except for block quotes) in Times New Roman font not less

than 12 points in size, including footnotes, with margins of not less than one inch.   Briefs must

contain a tables of content and a table of authorities.  Parties shall not make excessive use of

footnotes.  Defendants shall consolidate briefing where practicable (e.g., each Defendant group need

not reiterate the Matsushita or Federal Civil Rule 56 standards). 

If a party relies on an expert’s deposition testimony, the entire deposition transcript shall be

made part of the record.  By contrast, parties may file excerpts of fact witness deposition transcripts. 

In addition to their briefs and supporting exhibits, Defendants must file as part of the record an exhibit
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table of contents, identifying each exhibit submitted in support of the motions for summary judgment

by short title (e.g., “Pace Expert Report,” “Wahrmund Deposition Excerpts”).  The parties shall

likewise file an exhibit table of contents for the opposition and the replies.  See attached example

(Exhibit Table of Contents from Defendants’ Opposition to Direct Purchaser Class Motion for Class

Certification).

To the extent practicable, parties will file the motions, opposition, and replies, along with all

supporting material, so that the filing appears as one ECF entry; that is, the parties should mimic ECF

entries 584 (Direct Purchasers’ Motion for Class Certification) and 682 (Defendants’ Opposition to

the Direct Purchaser Motion for Class Certification), not ECF entries 577–83 (Indirect Purchasers’

Motion for Class Certification).  

Parties shall provide Chambers one courtesy copy of briefing and all supporting materials. 

Courtesy copies shall contain “ECF header” information, which appears on all electronic versions of

ECF-filed documents (see Doc. 1094).  If voluminous, courtesy copies must be spiral bound, not

assembled in a three-ring binder.

The Clerk shall strike any filing that fails to conform to these requirements.

IT IS SO ORDERED. 

      s/ Jack Zouhary        
JACK ZOUHARY
U. S. DISTRICT JUDGE

July __, 2014
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO

EASTERN DIVISION

In re: WHIRLPOOL CORP. FRONT- ) CASE NO. 1:08-WP-65000
LOADING WASHER PRODUCTS ) (MDL 2001)
LIABILITY LITIGATION )

) JUDGE CHRISTOPHER A. BOYKO
)
) SHOW CAUSE ORDER

CHRISTOPHER A. BOYKO, J.:

This Multidistrict Litigation was assigned to the Honorable James Gwin of this Court in

December of 2008, and then transferred to the undersigned in December of 2012.  The parties have

litigated the case strenuously since its inception, including twice presenting arguments to the Sixth

Circuit Court of Appeals regarding this Court’s order certifying a liability class of Ohio residents. 

More recently, the Court scheduled the first bellwether trial to begin in October of 2014. 

Since entry of the Trial Order, the parties have filed a plethora of motions, including: (1) Plaintiffs’

Motion to Modify the Class Definition; (2) Defendants’ Motion to Decertify the Class; (3) two

Cross-Motions for Summary Judgment; and (4) a total of fourteen Motions to Exclude Expert

Testimony, some of which may require Daubert hearings.

Each one of these Motions presents difficult factual and legal issues.   Furthermore, the

parties are sure to seek before trial numerous additional rulings on other complicated matters.  The
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number and complexity of the issues the parties have raised and will raise in the next few months

are overwhelming, especially in light of the accelerated trial schedule proposed by the parties and

adopted by the Court.

When faced with such circumstances, MDL Courts frequently obtain assistance through

appointment of a Special Master.  For example, two other MDL transferee Judges of this Court

appointed Special Master David R. Cohen to assist them with matters ranging from fact and expert

discovery, pretrial motion practice, post-trial motions, settlement negotiation, and claims

administration.  See In re Welding Rod Products Liab. Litig., 2004 WL 3711622 (N.D. Ohio, Nov.

10, 2004) (appointment order signed by Judge Kathleen O’Malley in MDL no. 1535); In re Oral

Sodium Phosphate Solution-Based Prods. Liab. Litig., 2009 WL 2601395 (N.D. Ohio, Aug. 24,

2009) (appointment order signed by Judge Ann Aldrich in MDL no. 2066; appointment later

extended by Judge Dan Polster).

Given the massive and complicated workload the parties have recently generated, the Court

is strongly inclined to: (1) appoint David R. Cohen1 as Special Master in this case, and (2) direct him

to provide recommended rulings on some or all of the pending pretrial motions, as well as other

issues that may arise before trial.  The Court would like to receive the parties’ consent to this

appointment, pursuant to Fed. R. Civ. P. 53(a)(1)(A); however, it appears present circumstances may

make this appointment appropriate even without party consent, pursuant to Fed. R. Civ. P.

1  Mr. Cohen’s contact information is: David R. Cohen Co. LPA, 24400 Chagrin Blvd., Suite
300, Cleveland, OH  44122; 216-831-0001; david@specialmaster.biz; www.SpecialMaster.biz.
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53(a)(1)(C).2   Mr. Cohen shall file an affidavit directed to his experience and any potential conflicts. 

Mr. Cohen shall file his affidavit no later than June 25, 2014.

Accordingly, the Court now orders the parties to SHOW CAUSE in writing why the Court

should not appoint David R. Cohen as Special Master in this case, to perform the duties outlined

above.3  Briefs in answer to this show cause order shall be filed on or before 5:00 p.m. on July 3,

2014.  No response or reply briefs are permitted.

IT IS SO ORDERED.

s/ Christopher A. Boyko
CHRISTOPHER A. BOYKO
UNITED STATES DISTRICT JUDGE

Dated: June 24, 2014 

2  Rule 53(a)(1)(A) states the Court may appoint a Special Master to “perform duties
consented to by the parties.”  Rule 53(a)(1)(C) adds the Court may appoint a Special Master to
“address pretrial and posttrial matters that cannot be effectively and timely addressed by an available
district judge or magistrate judge of the district,” even without party consent.

3  “Before appointing a master, the Court must give the parties notice and an opportunity to
be heard.”  Fed. R. Civ. P. 53(b)(1).
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