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' The following actions, have been approved at the
September 11, 1990 judges’ meeting by the nine (9) judges
attending said meeting, and being more than a majority
of the judges of this Court:

” 1. Len of Time a Pros ive Juror Should be on 1

Prospective jurors shall be subject to service for
a period no longer than sixty (60) days, absent
exceptional circumstances.

2. Length of Jury Sexvice

If a juror is impaneled in a civil case, criminal
case, or for a summary jury trial, that juror shall
be excused from further jury service. This shall
apply whether the case is settled, dismissed for any
reason, or actually tried to a conclusion.

3. Number of Calls

If a juror is called for service five (5) times but

is never impaneled to serve as a juror, that juror

shall be excused from further jury service after the
- fifth call. ‘

4. Number of Jurors in Panel

Unless otherwise directed, a panel .in a criminal
case shall be limited to thirty-five (35) panelists,
and a panel in a civil case shall be limited to

eighteen (18) panelists.
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5. Summary Jury Trials Jurors

In order to increase the efficiency of Jjuror
utilization whenever practicable, panelists for
summary jury trials shall be panelists who are not
used, and/or are left over, after the impaneling of
jurors in civil or criminal cases.

6. Qualified Jury Wheel

The Clerk of Court shall maintain one (1) separate
qualified jury wheel for each of the four (4) places
of holding court, to wit: Cleveland, Toledo, Akron,
and Youngstown.

IT IS SO ORDERED,

FOR THE COURT

Thomas D. Lambros
Chief Judge
United States District Court
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IN THEMATTER OF :
AMENDMENT TO :
LOCAL CIVIL RULE 17 : GENERAL ORDER
No. 62
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Local Civil Rule 17 is hereby amended to read as follows: == 3 "“
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PRETRIAL_ PROCEDURE ;_?_3"‘% = m
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Rule 17.01 Pretrial Conferences =

Rule 17.02 Alternative Methods of Dispute Resolution

The Judge may, in his or her discretion, set any appropriate civil case for

Summary Jury Trial or other alternative method of dispute resolution, as he or
she may choose.

I B R

The»fa'egoing amendment will take effect at the opening of business on January
12, 1983. |

IT IS SO ORDERED.

N -  COURT
I hereby certify that thig - R FoRTHE
instrument is a true and Y o
correct copy of the original \

o ‘ite in my office " - . p -
Adtest James S. Gallas, Clerk Ty ' ey Sl
U. S. District Court --'”"‘/.,;'5— T [“ A S - -~
Northern District of om% - " Frank J. Battisti
- ) Chief Judge
I Cllea s SN
Deputy Clerk
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addition, it would bring about other needed
improvements relating to effective
implementation and operation, and thus more
nearly ensure the fundamental purpose of the
Criminal Justice Act. Accordingly, the Judicial
Conference does not support the amendment to
the Criminal Justice Act included in H.R. 5757
and again endorses the enactment of H.R. 4307
or S. 2420.

COMMITTEE ON THE OPERATION OF THE JURY SYSTEM

Judge T. Emmet Clarie, Chairman of the Commitee on
the Operation of the Jury System, presented the report of the
Committee.

SUMMARY JURY TRIALS

Judge Clarie informed the Conference that the
Committee had completed its analysis of the summary jury
trial and had concluded that it is a useful complement to other
judicial techniques aimed at promoting the settlement of
difficult cases. Although Judge Clarie emphasized that it is
not suitable for all cases, it is a valuable tool in many
situations. The Conference thereupon adopted the following
resolution:

Resolved, that the Judicial Conference endorses
the experimental use of summary jury trials as a
potentially effective means of promoting the fair
and equitable settlement of potentially lengthy
civil jury cases.

JUROR UTILIZATION

At its session in March, 1984 (Conf. Rept., p. 34) the
Conference established a national goal.of limiting the
percentage of jurors not selected, serving or challenged on vair
dire or arientation day to 30 percent. Judge Clarie informed
the Conference that many district courts had made significant
progress toward attaining this goal and suggested a formula to
be used in calling jurors for civil and criminal trials. It was the
view of the Conference that a strict formula would not be
advisable. The Conference, however, commended the district
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JUDICIAL CONFERENCE OF THE UNITED STATEB

AGENDA

September 19-20, 1984

10:00 a.m., Supreme Court Building

Opening commeénts of the Chief Justice
Introduction of new members of the Judicial Conference
Introduction of invitees

Annual Report of the Director, Administrative Office of
the U.S. Courts, 1984

Report of the Director, Federal Judiéial Center

1. Eleetion of Member, Board of the Federal Judicial
Center, pursuant to 28 USC 621, to till the unexpired
term of Bankruptey Judge John J. Galgay, deceased

Report of the Chajirman, Judicia) Panel on Multi-
Distriet Litigation

Reports of Committees:

1. Committee on the Judicial Braneh Circuit Judge
Frank M. Colfin, Chairman

9. Committee on Court Administration Senior District
Judge Eimo B. Hunter, Chairman

3. Committee on the Budget Chief Cireuit Judge Charles
Clark, Chalrman

4. Committee on Judicial Ethics Circult Judge Edward A.
Tamm, Chairmun :

5. Advisory Committee on Codes of Conduct Chief Judge
Howard T. Markey, Chairman

6. Committee on Intercircuit Assignments District Judge
Thomas A. Flannery, Chairman

7. Committee on Rules of Praclice and Procedure Senior
District Judge Edward T. Gignoux, Chairman -




AGENDA G-113
JURY SYSTEM
SEPTEMBER 1934

SUMMARY
REPORT OF THE JUDICIAL CONFERENCE COMMITTEE ON

THE OPERATION OF THE JURY SYSTEM

The Committee on the Operation of the Jury System recomments
that the Judicial Conference take the following actions:

1.

Approve the report of the subcommittee on summary

jury triacls, and adeopt a resclution endolsiuy

the use of summary jury trials, only with the

consent of the parties, as a potentially effec-

tive means ¢of promoting the settlement of lengthy

Civll JUury Cases . . .+ .« « v o o o s+ o o o o o o« (pe 2)

Recommend that district c¢courts, 1n routlne cases,

call in panels of no more than 18 prospective

jurors for a six-person civil trial and 36 pro-
spective jurors for a criminal trial . . . . . . (p. 4)

The remainder of the report is informational only.



AGENDA G~-13
JURY SYSTEM
SEPTEMBER 1984

REPORT OF THE JUDICIAL CONFERENCE COMMITTEE ON
THE OPERATION OF THE JURY SYSTEM
TC THE CHIEF JUSTICE OF THE UNITED STATES, CHAIRMAN: AND
MEMBERS OF THE JUDICIAL CONFERENCE OF THE UNITED STATES:

INTRODUCTION

The Committee on the Operation of the Jury System
respectfully submits the following report to the Conference.

Your committee met at Newport, Rhode Island on July 16
and 17, 1984. All members of the committee were present,
with the exception of Judge Clifford Scott Green, who was
unable tu attund and who was excused.

Upon the committee's invitatien, United States
Magistrate F. Owen Eagan of the District of Connecticut
appeared to relate his experiences with summary jury trials,
and Thomas M. Hickey, Director of Judicial Information
Systems and Jury Administrator in the state courts of
Connecticut, addressed the committee regarding supplementa-
tion of voter lists as the source for juror names. Attending
from the Administrative Office of thée United States Courts
were Norbert A. Halloran, Special Assistant [or Jury Systems
and Speedy Trial Matters, and Robert K. Loesche, Assistant

General Counsel.



ITEM ONE

Summary Jury Trials

After a substantial period of study, your committee has
completed its analysis of the summary jury trial, and recom-
mends that the Judicial Conference endorse this procedure for
use by district courts as an optional device.

As indicated in'our last two reports, your committee has
investigated the summary jury trial technique from a variety
of perspectives. We have reviewed the literature, we have
heard a lengthy presentation from its originator,

Judge Thomas T. Lambros of the Northern District of Ohio, and
we have independently conducted experiments with the
procedure. At the direction of the committee's chairman,
Magistrate F. Owen Eagan of the District of Connecticut
earlier this year conducted seven summary jury trials in a
variety of civil actions. His report at our most recent
meeting'supports many of the findings of the five-member
subcommittee which studied this subject in detail a year age.
The subcommittee's report i1s attached hereto as Exhibit A.

In particular, Magistrate Eagan confirms our view that
the summary jury trial is a useful compliment to other
judicial techniques aimed at promoting the settlement of
difficult cases. It is not, we emphasize, a panacea for all
cases, but it is a valuable tool in many situations. Cases
in which clients, rather than the attorneys, are resistant to

settlement are the most well-suited to the procedure, in_-that



it exposes clients (whose attendance is required, unless they
are excused for good cause) to the kind of zealous attack on
their positions which will come at trial. Receiving the
independent judgment of six unbiased cilizeus Lends Lo dispel
any false notions that clients may have regarding the
invulnerability of their position, and it appears further to
satisfy a psycﬁological need for trial “combat" which may
otherwise interfere with settlement.

Magistrate Eagan agrees with us that long cases rather
than short cases, i.e., those that would normally require a
wcck or more to try, are the best ones to prescnt to a
sullttid?y juty, buvdude thu sdvings thdt will deerue tu bulh
partics and the court from a sctﬁlcmcnt dare the greatest,  Au
to the types of cases presented, we find that there are few
reasons for restriction. Subject matters as diverse as
antitrust, contract, land condemnation, torts, and even
patents can and have been successfully presented to summary
juries. Presentation of cases which turn on credibility or
of prisoner petitions, however, is not recommended.

Finally, Magistrate LCagan and your committee believe
strongly that use of summary jury trials must be voluntary.
Although Judge lLambros is willing to reguire litigants to go
through the procedure, it is your committee's view that it 1is
necessary, both as a matter of law and eguity, that summary

jury trials be conducted only with the parties' consent.



In light of the many benefits which can result from the
use of the procedure, but recognizing its limitations, we
seek Conference endorsement of the summary jury trial. It is
our hope that Conference support will spur district judges to
experiment with the process and to learn for themselves how
it can assist in the resolution of many types of civil
litigation. Your committee, with one dissent, requests the
Conference to approve the attached subcommittee report and to

adopt the following resolution:

RESOLVED, the Judicial Conference endorses the use
of summary jury trials, only witn the voluntary
consent of the parties, as a potentially effective
mecans ot promoting the fair and eguitable settle-
ment of lengthy civil jury cases. With proper
authorization by local rule, summary jury trials
are recommended to district courts for considera-
tion as an optional device.

Assuming this resolution is adopted, we alsc reguest approval
to send notice of this resolution, together with a brief
two-page description of the procedure, attached as Exhibkit B,

to all district judges.

ITEM 11

Standard-Sized Panels for Jury Selecticn in Civil and
Criminal Cases

AL its last #eééting, the Judicial Conference adopted

your committee's recommendaticn to establish & rational goal

p—
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of limiting the percentage of jurors not ccred, serving cr



EXHIBIT A
AGENDA G-13
SEPTEMEER 1984

REPORT OF THE SUBCOMMITTEE ON

SUMMARY JURY TRIALS AND OTHER ALTERNATIVE DISPUTE RESQLUTION

TO THE COMMITTEE ON THE OPERATION OF THE JURY SYSTEM:

At the Committee's meeting in July, 1983, Judge Thomas
Lambros of the Northern District of Ohio made a lengthy
presentation on the summary jury trial procedurc he origi-
nated approximately three years ago. His remarks were cogent
and well-received, but it was clear that many Committee
members harbored reservations about endorsing the technigue

on a nation-wide basis.

This subcommittee was created to evaluate Judge Lambros'
innovation together with other appropriate alternative
dispute resolution technigues, and to make recommendations
for action by this Committee and the Judicial Conference.
pursuant to this mandate, the subcommittee reappraiscd
summary jury trials, compiled and reviewed an extensive
collection of materlals on other dispute resclution 1nnovas

tions, and discussed its findings at a meeting in wWashington,

L



Our work leads to two conclusions. First, in light of
~the enormous variety of alternative procedures available for
study and the Jury Committee's relatively narrow focus, we
feel that {ormal action 1s appropriate only with regard tc
summary jury trials. Second, the subcommittee finds the
summary jury trial to be a valuable and worthwhile innova-
tion, and we suggest that the Judicial Conference recommend
the procedure to all district courts for serious considera-

tion as an optional device.

Alternative Dispute Resolution Techniques. The subcom-

mittee's first task was defining the scope of its work,

Using the extensive judicial administration collection of the

v7)

Federal Judicial Center library, we attempted to identify
small number of dispute resolution procedures that could be

meaningfully studied in conjunction with summary jury trials.

Two bibliographies were prepared on the broad subiects
of "arbitration and award” and "alternatives to court
proceedings." The latter proved toc be the most informative,
but even this one listing contained 70 entries, each of which
in turn referred to numerous other works, Given its limited
rcsources, the subcommittee concentrated on. a few particular
entries from this bibliography: a Federal Judic:sl Center

reporl un Ll medidtion pragram i thé bastern District ot



Mivhigan! €hé Uenter's evaluation of court-annexed arbitra-
tion in three district courts; a description of a California
"mini-triqal" of a cdmplex patent case; a Rand Ceorporation
analysis of courte-administered arbitration ir consumer
disputes; a National Center for State Courts survey on alter-
natives to civil litigation; a paper on the role of mediation
in resolving prisoner disputes prepared by the Law and
Society Associatioﬁ; a second study of court-annexed arbitra-
tion by A. Leo Levin, Director of the Federal Judicial
Center; and several articles and speeches on the role of the

judge in the settlement process.

What these materials made abundantly clear is that the
number of alternative procedures is enormous and the volume
of accompanying literature virtually infinite. 1Indeed, there

i5s even a new journal entitled Alternatives to the High Cost

of Litigation. The subcommittee recognizes that most of the

procedurés discussed in the literature have merit, and likely
could prove beneficial to the administration of justice in
the federal courts. But the sheer'quaﬁtity of material and
the complexity of the issues gives us pause. Prior to any
one technigue being endorsed or adoptéd, it should be subject
to close attention and‘Study. Neither this subcommittee ner
the full Committee can devote the time or resources necessary
to make an in-depth analysis of all the inncvations that

might be worthy of consideration by the federal judiciary.

.
-



The best report we could prepare would be frustratingly
brief, and, in light of the volume of work already publisheg,

would likely be duplicative, 1f not superticial,

Furthermore, the "mandate" o¢f the Committce sugges:ss
that we concentrate our attention on matters that have
specific relevance to the operation of the jury system. In
this regard, 1it should be noted that the subcommittee on
judicial improvements (of the Judicial Conference Committee
on Court Administration) 1s monitoraing court-annexed arbitra-
tion in the Eastern District of Pennsylvania and the Northern
District of California, and would, in the normal course cf
events, have "jurisdiction" cver the federal court:z' use ct

other alternative dispute resolution procedures such as medi-

ation.

Accordingly, your subcommittee concludes that review of
procedures other than summary jury triales weculd be substan-

tively overtaxing and, given the limited missicn of the

[
o
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parent Comwittee, "politisally" irappropriate. We feel
far preferable to contine our attention to summary jury
trials. This decision 1s not meant to disparage other reso-
lution techniques or to discourage further innovation.

Rather, the aim is to limit this Committee's work to an a

5]
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in which 1t can reasonably apply 1ts expertise and in whlch

1t can make « meaningful GoAtribution.



Summary Jury Trials. In turning our attention to sum-

mary jury trials, the subcommittee first reevaluated the
procedure described by Judge Lambros. As borne out by his
firsthand experience and as verified by the Federal Judicial
Center study, "Summary Jury Trials in the Northern Districe
of Ohio" (Federal Judicial Center 1982), the subcommittee
finds that thie summary jury trial is an efficacious means of
producing settlements. The summary presentation does a good
job, we feel, of informing the litigants--and the presence of
the clients at summary trials is ¢rucial for this reason--of
the "true’ value of their case. While we cannot determine
whether summary jury trials produce settlements in cases that
would nul utherwiss Be settled, we nonetheless believe that
the procédure makes a positive contribution simply in spur-
ring such resclutions with a minimum allocation of court

resources.
Thus, we endorse summary jury trials in principle. But
we do have several concerns about the procedure which reguire

us to qualify our support somewhat.

-Compulsory Participation., Reflective of summary jury

trials' success in terminating litigation, it must be real-

ized that they do, in reality, replace conventional trials.

-

The right t6 a traditional jury is not legally precluded, cf
course, but as a practical matter the very purpose of the



procedure is to eliminate the need for conventional trial
presentations., Thus, summary jury trials tend to repudiate
the constitutional right to jury trial. We therefore feel
that use of Lhis Lechuigque shivuld tu the maximum extent
possible be voluntary, centrary to Judge Lambros' current
practice. Although Judge Lambres reported that he has been
faced with no legal challenges to a mandatory referral tc a
summary jury trial, we nonetheless consider 1t preferable

that such referrals be made ¢n a ccnsensual basis,

Need for legislation. The above consideration in turn

raises the gquestion of legal justification for the procedure;
in particular, is specific authorizing legislation needed or

appropriate? we answer both questions in the negative.

No provision of rules or statute specifically authorizes
summary trials, but the subcommittee agrees with Judge
Lambros that their use is within & district court's pretrial
Jowers under Fed, R. Civ. P. 16. It 15 analogous to the use
of advisory juries under Fed. R. Civ. P. 39{(c) and 52(a), in
which (as in a summary jury trial) the court and the parties
are given the opportunity to utilize a lay jury's perceptions
and iﬁsights to resolve a factual conundrum. We therefors
find use of summary juries tc be concistent with the Ru
C1vil Procedures, and thus a proper sunject for local rule

under Rule 83. Accordingly, the ernactment o specifiic

A-6



authorizing legislation appears unnecessary. Additionally,
we believe that endorsement of such legislation would prove

counter~productive by needlessly creating controversy and

confusion about the Procedure.

At the same time, we feel that underlying legal authcr-
ijzation is essential, and we recommend that no summary jury
trial be condﬁcted unless precedad by dn appropriatc local
rule. We regafd this to be a minimal requirement of due
process, which also has the salutary effect of putting the
local bar on notice about the procedure. An authorizing rule
may be quite brief,* and the actual mechanics of conducting
summary trials may be left to tne discretion of the presiding
judge or magistrate. In this regard, Judge Lambros' Handbook
and Rules of the Court for Summary Jury Trial Pgoceedings
(set out as Appendix A to the Federal Judicial Center study)
is helpful. See also the petaf dsseriplion of thc summary
jury trial procedure that is appended to this report. As
above, however, we advocate that all such procedures be set

down in writing before the summary trials begin.

*

For example, Civil Rule 17.02 of the Northern District of
Ohio simply provides: vThe Judge may, in his or her
discretion, set any appropriate civil cases for Summary Jury
Trial or other alternative method of dispute resolution, as
he or she may chcose.” Similarly, local Rule 17(h) of the
Western District of COklahoma provides: "The court may, =0
its discretion, set apy civil cases for summary jury trials
or other alternative methods of dispute resolution as the
Court may deem appropriate.” -

A=7



Nature of Service by Summary Jurors. Une of the origi-

nal concerns arising from the introduction of this procedure
was the propriety of using appropriated funds to pay individ-
uals for their service on summary juries. This issue was
addressed in a memorandum prepared by the General! Counsel's
Office of the Administrative Office, and the subcommittee
endorses that memorandum's finding that this expenditure is
proper. A lingering concern exists, however, relating Lo Qg

facto limitations on the service performed by summary jurors.

The Federal Judicial Center study noted that several
judges in the Northern District of 0Ohio do not permit indi-
viduals who have served on summary juries to sit on regular
panels. This response is understandable, given that summary
jurors might develop distorted expectations regarding the
formality of litigation and the type of evidence they may
permissibly consider. Unfortunately, this creates two
“tracks" of jurers, which could leave the perception that
service on the advisory summary bodies 1s somehow less
important than service on "real" juries. The Center's study
reported that, while the brevity of summary jury trials gives
some‘jurors whose time commitments might otherwise bar them
from jury duty a chance to serve, there have been suggestiocons

of dissatisfaction in being relegated tc an advisory role.



The subcommittee agrees that summary jurors often may
not be appropriate candidates for conventional panels, but
nonetheless recommends against their automatic exclusion.
Rather, we suggest that individuals with summary trial
experience be included in conventional arrays and that lit:i-
gants be advised of their previous service. These jurors may
then be subject to voir dire on their experience, and, at the
iniéiative of'eitherhthe parties or the court, be excused for
cause where it appears appropriate to do so. In this way,
there will be no absolute prohibition against subsequent
service, and the integrity of conventional jury trials will

be preserved.

Nature of Cases Tried. A difficult procedural task is

determininyg which cases are appropriate tor presentation to
summary juries. 1lnevitably, this will have to be left to the
trial judge's discretion, giving due regard tc the complexity

of the issues and the degree of cooperation that can be

expected from the parties and their counsel. Nonetheless,
|

some generalizations can be made.

'Contrary to the recommendations of the Federal Judicial
Center, we believe that summary jury trials will be particu-
larly useful in long cases rather than short cases. As Judge
Lambros' personal experience bears cut, summarization of a

complex case, such as a major price-fixing claim or a complex



product liability case, is not impossible, and may, in fact,
better acquaint a jury with the issues of a case than a
formal, conventional trial. The complex case also offers the
greater promise of settlement, in that few litigants will be
likely tu gample the expense of a lengthy trial after failing
to convince a summary jury. Furthermore, since the settle-
ment of complex cases produces the greatest savings of trial
time, complex cases are in fact the preferable candidates for
the procedure. In a simple case, on the other hand, a sum-
mary presentation may not involve significantly less time
'than a conventional trial, and losing parties will have
little disincentive from taking their chances again before a .

regular panel,

The one limitation which we recognize is that a case
which turns on a witness's credibility cannot meaningfully be
presented in a summary trial, because the witness himsélf'
does not appear. Judge Lambros suggested that parties could
aveid this problem by presenting to the summary jury the
basis for the witness's testimony (e.g., his ability to ob-
serve the event in question, or, if an éxpert, his creden-
tials) together with a summary of his anticipated testimony.
In his view, this will provxdé the jury with virtually the
same opportunity for assessing veracity as a conventional

incere beliefs, we are not

t

trial. Despite Judge Lambros’

convinced. Providing a jury a summary look at a witness through

A-10



the rose-colored glasses ¢t his lawyer 1s not an effective
substitute for the jury's firsthand evaluation of tone and
demeanor and all the other intangible gualities that influ-
ence the decision of whom tc believe. We conclude that sum-
mary jury trials may not be appropriate for cases of this

nature.

Conclusion and Recommendation., Your subcommittee

believes that the summary jury trial is & worthwhile innova-
tion that should be endorsed by the Judicial Conference and
called to the attention of district judges. It cannot be
expected to eliminate all congestion in court calendars, nor
is it appropriate in all ci&il cases and in all situations.
It is, however, an effective procedure that can, subject to
the limitations we have discussed, demonstrably aid in the
resolution of cases. 1In oOur view, the concept merits
"publicity" Ly the Judicial conference so that 1t will be

used in appropriate cases as often as is possible.

We recommend that rhe Conference be asked to adopt the

following resclution:

Resolved, the Judicial Conference endorses the use
of summary jury trials, only with the voluntary consent
of the parties, as a potentially effective means of

promoting the fair and egurtable settlement of



lengthy civil jury cases. With proper authoriza-
tion by local rule, summary jury trials are recom-

mended to district courts for consideration as an

optional device.

1f Conference approval is granted, we recommend further that
notice of the resolution be distributed to all district
judges, together with a bgief description of the mechanics of
summary jury trials, which is attached.

Respectfully submitted,

qubcommittee on Summary Jury Trials

John F. Nangle {(Chairman)

J. Waldo Ackerman -

William B. Enright
Clifford scott Green

DISSENTING STATEMENT

I dissent. I do not want to support any action that may
tend to erode the use of a jury trial in a civil case. 1 am
of the opinion that the summary jury trial device may do
that. Even though the uée of the device is not compelled,
the device itself distorts the subétance and form of a jury
trial.

Respectfully submitted,

John Feikens

Attachment



EXHIBIT B

AGENDA G-13
SEPTEMRER 13984

SUMMARY JURY TRIALS

A Brief Descraiptiof of the Procadur?

A summary jury trial is the summarized presentation of a
civil case to an advisory jury for the purposes of providing
the parties a realistic assessment of the value of their
cases. The proceeding is voluntary and consists of an amal-
gam of opening and closing arguments with an overview of
expected trial proofs. No testimony is taken from sworn
witnesses. The summary jury's verdict is non-binding, and
evidentiary and procedural rules are few and flexible, None-
theless, to achieve the goal of facilitating settlement, the
summary trial is conducted in open court with appropriate
formalities, and clients are expected to attend. Counsel are
to have their case in a state of trial reaginess and to
present to the summary jury the bpest possible summation of
their claim. The summary trial is normally concluded in a
half day, and rarely lasts longer than a full day.

get forth below is a summary of the rules which commonly
govern these proceedings.

The summary trial is conducted before a six-member jury.
Counsel are permitted two challenges apiece to the venire,
and are assisted in the exercise of such challenges by &
brief voir dire examination conducted by the presiding
judicial officer and by juror profile forms. There are neo
alternate jurorc.

Counsel are expected to submit proposed jury instruce-
tions and briefs on any novel issues of law within three
working days before the date set for hearing.

The attendance of clients or client representatives
during the summary jury trial is mandatory unless they are
excused by the court for gqood cause.

All evidence is presented through the attorneys for the -
parties. Only evidence that would be admissible at trial
upon the merits may pe presented. Attorneys may summarize
and comment upen the evidence--that is, they may mingle
representations of fact with argument--but;considerations of
responsibility and restraint must be observed. Counsel may
only present factual representations supportable by reference
to discovery materials, including depositions, stipulations,
signed statements of witnesses, or other documents, OrF by a
professional representation that counsel personally spoke
with the witness and is repeating what the witness stated.

B-]
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Prior to erial, counsel are to confer with regqgard to
physical exhibits, including documents and reports, and reach
such agreement as is possible as to the use of such exhibits.

Objections are not encouraged, but will be received if,
in the course of a presentation, counsel goes beyond the
limits of propriety in presenting statements as to evidence
or argument thereon.

After counsels' presentations, the jury is given an
abbreviated charge on the applicable law.

The jury is encouraged to return a unanimous verdict.
Barring unanimity, the jury is to submit a special verdict
consisting of an anonymous statement of each jurer's findings
on liability and/or damages.

Unless specifically ordered by the court, the proceed-
ings are not recorded. Counsel may, if desired, arrange for
a court reporter.

Although the proceedings are non-binding, counsel may
stipulate that a consensus verdict of the jury will be deemed
a final determination on the merits and the judgment may be
entered thereon by the court, or they may stipulate to any
other use of the verdict that will aid in the resolution of
the case,
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UNITED STATES DISTRICT COURT -

NORTHERN DISTRICT OF OHIO T
EASTERN DIVISION ==
UNITED STATES, } - ;;
Plaintiff, } 1:89 CR 146 =
-V - )
WILLIE EDWARD EXUM, ) ORDER
Defendant. }

Battisti, J.,

In this criminal case, citizens were called from the
qualified jury wheel, Cleveland, Eastern Division to serve as
petit jurors. As part of the Jury Selection Plan in the
Northern District of Ohioc (the "plan"), citizens drawn from
the qualified jury wheel are required by some judges, through
the clerk, to serve as summary jurors in summary jury trials.
The Jury Selection and Service Act and the Federal Rules of
Ccivil Procedure provide dnly for the use of citizens as grand,
petit and advisory jurors. See 28 U.S.C. §1863(a) and Fed.
R. Civ. Pro. 39(c)} Similarly, there is no authority for the
use of jurors as summary jurors in the Plan for the Northern
District of Ohio, and thus no approval of the practice by the
Circuit Council as required by law. 28 U.S.C § 1863
(requiring approval of the Plan by the Circuit Council).
Since there is no authority in the law for calling citizens

to summary Jjury service, Hume v. M. & C. Management, 129
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F.R.D. 506, 510 (N.D. Oh. 1990), calling citizens from the
qualified jury wheel to summary jury service may impermissibly
alter the jury selection process in the Northern District of
Ohio, and thus jury selection in the instant case.

Accordingly, after potential jurors were called, but
prior to voir dire, an Order was issued expressing my concern
regarding the jury selection process, staying proceedings
pending a resolution of the matter and requesting Counsel to
investigate, submit pbriefs, and thereafter, to argue the
issues presented. Order of June 12, 1990; Transcript at XX.
It must now be determined: (1) whether the use of citizens
drawn from the qualified jury wheel for summary jury service
imperﬁissibly alters the jury selection process in the
Northern District of Ohio and thus, the jury selection in the
instant matter; and, (2) if so, the most efficient and least

intrusive remedy.

A. The Jury Selection Process in the Northern District of
Ohio

Drawn from the master wheel, the Cleveland qualified jury
wheel for civil and criminal cases consists of approximately
four-hundred names. once the qualified jury wheel drops to
two-hundred names, it is replenished.

Upon request by a judge, a panel of prospective jurors
is drawn from the qualified jury wheel and directed to the

court room. These jurors may be: (1) called to the jury box,
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used to serve as jurors, and subsequently discharged: (2)
called to the jury box, challenged ("challenged jurors") and
returned to the qualified jury wheel; or (3) not called to the
jury box ("leftover jurors") and returned to the jury assembly
room. Initially, summary jury panels were only drawn directly
from the qualified jury wheel. Since April, 1990, however,
leftover jurors have also been selected for summary jury duty.

This use of leftover Jjurors creates a startling
distortion in juror utilization statistics. By empaneling
these leftovers for summary jury duty, the court appears to
reach a higher level of juror utilization; i.e. fewer'jurors
are left in the pool at the end of the day. Generally,
however, those empaneled for summary jury duty do not serve
immediately, and in fact, may not be given any specific date
for actual service. It is somewhat unclear why these jurors
should be considered as utilized, but that question need not
be addressed at this time.

If a summary jury trial is cancelled, the summary jurors
scheduled to serve are returned to the qualified jury wheel.
Potential jurors who serve as summary jurors are not returned
to the qualified jury wheel, but are, instead, discharged from
jury service.

Since April, 1990, thirty—seven‘sﬁmmary jury panels have
been sworn. At this time, only eight of those thirty-seven
summary jury trials have gone forward. Thus, approximately

two-hundred potential jurors have been diverted from petit
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jury service to summary jury service. Many of these are in
a limbo of sorts, still awaiting the selection of a date for
the summary jury trials for which they are to sit. But for
their assignment to summary jury service, these individuals
would have remained in the qualified jury wheel.

Thus, the jury selection process in the Northern District
of Ohio improperly involves calling citizens from the
qualified jury wheel for service not only as grand jurors and

petit jurors but also as summary jurors.

B. Judicial Intervention

Jgdicial intervention is appropriate when the jury
selection process is not in compliance with the law. In
particular, pursuant to 28 U.S.C. §1867(d), "[i]f the court
determines that there has been a substantial failure to comply
with provisions of ([the Act] in selecting the petit jury, the
court shall stay the proceedings pending the selection of a
petit jury in conformity with [the Act]." A party need not
actually be prejudiced by an impropriety to argue successfully
a lack of compliance with the statute. See United States v.
Okiyama, 521 F.2d 601, 603 (9th Cir. 1975). Certainly, the
court must balance the significance of any impropriety against
the time and effort expended in trying a case and reaching a
verdict. However, in the instant matter,"the court is
considering the perceived impropriety prior to any trial

proceedings, aside from calling jurors from the qualified jury
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wheel. Since little time or effort has been expended in
trying the instant matter, there is no reason for the court
to overlook what it perceives as an intentional deviation from
the jury selection process as laid out in the Act and the
Plan.

The Government argues that it has no standing to
challenge the propriety of assigning summoned jurors to serve
in summary jury trials as it suffers no injury in fact from
the diversion of Jjurors to summary jury service and,
alternatively, because the matter can be administratively
resolved by the Sixth Circuit Judicial Council. Both
arguments are unpersuasive. Having perceived an impropriety
in the jury selection process, the court ordered the parties
to address the merits of that concern. That summary jurors
are not involved in criminal trials is irrelevant; all
jurors, whether they are summary jurors or criminal petit
jurors, are called from the qualified jury wheel, as part of

the jury selection process in the Northern District of Ohio.

c. Noncompliance with the Act and the Plan

Federal judges have no authority to summon jurors to
serve as summary jurors. Hume v. M & C Management, 129 F.R.D.
506 (N.D. Oh. 1990).

As the court stated in Hume, there is no authority in the

Act, the Plan or case law for summoning citizens to summary

jury service. Hume, 129 F.R.D. at 508-09. This district
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court is vested with authority to "devise and place into

operation a written plan for random selection of grand and

petit jurors." 28 U.S.C. §1863(a) (emphasis added). The
language of the Plan is similar. Federal Rule of Civil

Procedure 39(c), enacted pursuant. to the Rules Enabling Act,
provides that in "all actions not triable of right by jury the
court . . . may try any issue with an advisory jury . . . ."
Fed. R. Civ. P. 39(c) (emphasis added). While the circuit
courts have ruled on the legality of matters pertaining to
summary“jury proceedings, they have not expressly addressed
whether districts courts have the authority to cali,potential
jurors.to serve as summary jurors. Thus, the Act and the Plan
authorize the utilization of citizens for service only on
grand, petit and advisory juries. Any argument that a summary
jury resembles these expressly authorized juries, and
therefore, comes under the scope of or was contemplated by
such authorization, is meritless.

Clearly, summary jury service is not the equivalent of
petit jury service, not to mention grand jury service, either
in function or purpose; thus, calling individuals from the
qualified jury wheel to serve as summary jurors is not

comparable to calling them to petit jury service. Hume, 129

F.R.D. at 509.

Electric, 854 F.2d 900, 904 (6th Cir. 1988), in which the

Sixth Circuit held that the First Amendment presumption of

public access to trials d4id not apply to summary jury trials,
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the court found unpersuasive the argument that summary jury
trials are "structurally similar to ordinary civil jury
trials" and emphasized the "purely settlement function® of a
summary jury trial. In Strandell v. Jackson County, 838 F.2d
gs4, 886 (7th cir. 1986), the Seventh Circuit held that
federal district courts may not require litigants to
participate in summary jury trials, although the court
specifically stated that "([w]e are not asked to determine the
manner in which summary jury trials may be used with the
consent of parties." Like the Sixth Circuit in Cincinnati Gas
& Electric, the court distinguished a summary jury from a
regular jury, noting that the stated purpose of summary jury
trialé.is "to motivate litigants toward settlement by allowing
them to estimate how an actual jury may respond to their
evidence," 838 F.2 at 884. 1In Hume v. M & C Management, 129
F.R.D. 506, 509 (N.D. Oh. 1990), this court outlined several
distinctions between summary jury service and petit Jjury
service such as the nonbinding nature of summary jury
verdicts.

The parties analogize summary jurors to advisory jurors,
arguing that authority for'summoning:citizens,to summary jury
service can be drawn from or is contemplated by Federal Rule
of Civil Procedure 39(c) which expressly authorizes the trial

of issues with an advisory jury. This argument is

unpersuasive. As this court noted in Hume v. M & C

Management, 129 F.R.D. at 508 n.5, advisory juries and summary
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juries are fundamentally distinct. Therefore summary juries

are not covered by Rule 39(c). See also Posner, The Summary

Jury Trial and Other Methods of Alternative Dispute

Resolution: Some Cautionary Observations, 53 U. Chi. L. Rev.

366, 385 n.27 (1986) ; Maatman, The Future of Summa J

1 v. Jackson County, 21 John
Marshall Law Review 455, 478 (1988) . Contrary to the
suggestion of the parties', the lack of an express prohibition
against calling jurors to serve as summary jurors should not
be interpreted as authorization. Since the Act and Rule 39(c)
expressly authorize the courts to call or conscripﬁ for grand,
petit or advisory jury service, this means that citizens can
be conscripted for those services and for no other services.

cf. Finley V. United States, 109 S.Ct 2003, 2009 (1989)

(interpreting provision of the Federal Tort Claims Act
" against the United States'" to mean "against the United
States and no one else") (emphasis supplied). Second, yhere
there is experimentation with the law, especially longstanding
experimentation as in the case of the summary jury trials,
the law should not be read expansively. It has been noted
regarding summary jury trials, that "fa]lthough express
authorization from the federal rules is not always necessary,
a lack of clear authority is cause for hesitation when

experiments are be undertaken." Maatman, The Future of

Summary Ju Trial i Federal C +s Strande v. Jackson

County, 21 John Marshall Law Review, 455, 477 (1988).
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Likewise Judge Posner noted that "lack of clear authorization
is a reason for hesitation in sensitive areas" and described
summary jury service as "an enlafgement of the use of the

jury" and called jury service a "form of conscription."

Posner, The Summary Jury Trial and Other Methods of

.

Alternative Di : , i ome Cautionary Observations,

53 U. Chi. L. Rev. 337, 386 (1986) (gquoted in Maatman, at 477
n.105); See also Taylor v. oxford, 575 F.2d 152, 154 (7th
cir. 1978) (guoted in Maatman, at 477 n.105) ("innovative
experiments may be admirable, and considering the heavy case
loads in the district courts, understandable, but experiments
must stay within the limitations of the statute"). The courts
should be particularly careful when experimentation,directly
makes use of human subjects. See Hume, 129 F.R.D. at 508 & n.4

(quoting EX erimentation in the Law:

Judicial Center Advisory Committee on erimentatio the
Law) .

Furthermore, the legislature has twice failed to pass
legislation legitimizing summary juror trials: H.R. 473, 100th
Cong., 1lst Sess., 133 cong. Rec. H. 157 (1987) (Alternative
Dispute Resolution Promotion Act of 1987); S. 2038, 99th
Cong., 2d Sess., 132 cong. Rec. S. 848 (1986) (Alternative
Dispute Resolution Promotion Act of 1986). Senator Biden
recently introduced the "Civil Justice Reform Act," S. 6473,
Cong. Rec. (May 17, 1990) which provides that "a civil justice

expense and delay reduction plan developed and implemented
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under this chapter shall include provisions applying . . .
principles and guidelines of litigation management and cost
and delay reduction" including ‘“authorization to refer
appropriate cases to alternative dispute resolution programs
that . . . . the court may make available, including
mediation, minitrial, and summary jury trial." S. 2648, 10lst
cong., 2d Sess. §473(a)(6)(b), 136 Cong. Rec. 6475 (1990)
(emphasis added). Interestingly, alternative dispute
resolution is an oft-used misnomer as applied to summary jury
trials. As summary jury trials are non-binding, there is no
alternative resolution as there would be in a process such as
binding arbitration.

The legislature's.failure,to expressly authorize summary
jury trials despite several opportunities to do so is
especially significant when viewed in the light of the Seventh
Circuit's statement that "the ease and speed with which the
Federal Rules of Civil Procedure can be amended by those whom
congress entrusted with the responsibility for doing so should
make federal judges hesitate to create new forms of judicial
proceedings in the teeth of existing rules." Henson V. East
Lincoln Township, 814 F.2d 410, 414 (7th Cir. 1987) (quoted
in Maatman, at 477 n.105).

The Plan for this judicial district has not been amended
to provide authorization for drawing summary jﬁrors from the
qualified jury wheel, and therefore, the Circuit Council has

not granted any such authorization. Accordingly, the jurors
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called in the instant matter, and necessarily drawn from the
qualified jury wheel, emerged from a jury selection process

involving a practice for which there is no basis in law.

In their briefs and oral arguments, the parties suggest
that judicial intervention in the jury selection process is
merited only when there exists a practice tending to result
in a panel of jurors,unrepresentative of a fair cross section
of the community. In enacting 28 U.S.C. §1867, the
legislature was primarily concerned with jury‘ selection
practices having such an effect. See H. Rep. No. 1076, Jury
Selection and Service Act of 1968, 1792, 1794f(indicating,that
wgubstantial" referred to percentage deviations in a jury from
the structure of the community). Thus, courts have held that
"two important principles underlying the Act were random
selection from voter lists and exclusion on the basis of
objective criteria only . . . ." united States v. Nelson, 718
F.2d 315, 318 (9th Cir. 1983). Ssimilarly, in United States
v. Gregory, 730 F.2d 692, 699 (1l1lth Cir. 1984), the court held
that a substantial violation of the Act will be found only
when two important general principles are frustrated : (1)
random selection of juror names and (2) use of objective
criteria for determination of disqualifications, excuses,
exemptions, and exclusions. In contrast a mere “technical"

deviation from the Act does not constitute an impermissible
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deviation. Gregory, 730 F.2d at 699.

However, it can not be the case that the use of jurors
for services other than those enumerated in the Act, namely
serving as grand, petit and advisory jurors, should be
considered and excused as a mere "technical" deviation from
the Act. Intentional deviations are not permissible simply
because they may not alter randomness. After all, "jury
service is . . . a form of conscription."™ Posner, The Summary

Jury Trial and Other Methods of Alternative Dispute

Resolution: Some Cautionary Observations, 53 U. Chi. L. Rev.
366, 386 (1986). Certainly, for example, utilizing potential
jurors to wash the judges' cars could not be condoned as a
mere éechnical deviation from the Act. While the use of
jurors as summary jurors may seem less severe to some , it
nonetheless constitutes an unauthorized use of jurors, and,
in my view, an egregious deviation from the Act.

Intentional deviations from the statutory jury selection
process cannot be allowed when they are perceived prior to a
trial, before significant resources have been expended in
trying a case. Therefore, the court cannot in the instant
matter condone, prior to trial, the fact that jurors called
to serve in this matter have emerged from a jury selection
process involving a use of jurors, namely for summary jury
service, that is clearly‘unauthorized'by the,Act, the Plan and
case law and, although no opinion is asserted on this issue,

may be unauthorized by the Constitution and violate certain
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of its provisions. Accordingly, the jury selection process
in the Northern District of Ohio from which the panel in the

instant matter emerged has been impermissibly altered.

E. Renedy

In order to resolve this matter as expeditiously as
possible and in the least intrusive manner, the clerk is
instructed to draw four hundred names from the master wheel
and to place them in the qualified jury wheel. From this
qualified jury wheel, jurors shall be called to try the
jnstant matter. Of the jurors making up,the‘qudlified jury
wheel, none may be used to serve as summary jurors either
pefore or after a panel for the instant matter is called.

Accordingly, all criminal and civil jury trials pending
pefore me are suspended until further order of this court.
Because this matter involves an intentional and impermissible
jury selection practice, "the ends of justice served by taking
such action outweigh the best interest of the public aﬂd the

defendant in a speedy trial." 18 U.S.C. § 3161(h)(8)(A).1

! It seems notable that the use of summary jury
trials bears a resemblance to the eighteenth century system
of successive jury trials. At that time, the court system was
"horizontal." The "“superior" and ninferior® courts each
exercised trial court jurisdiction, and each empaneled their
own juries. Thus, successive jury trials were held in the
same case. See W. Ritz, Rewriting the History of the
Judiciary Act of 1789 27, 35 (1990). of course, this
horizontal system, with its successive jury trials, was
abandoned with the adoption of the United States Constitution
(see art. IIT & amend. VII) and the Judiciary Act of 1789.

The summary jury trial, originally conceived and promoted
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Frank J. Bat¥isti
United States District Court

IT IS SO ORDERED.

as a tool for complex and protracted cases, is now regqularly
used for routine litigation. There are no objective standards
for the initiation or utilization of the process. If the
Federal Rules of Civil Procedure and Federal Rules of Evidence
became applicable then the summary jury trial would
increasingly replicate the petit jury process. As such it
would be a step backward towards the days of successive jury
trials. on the other hand, if such rules are not made
applicable, then it is unclear what the proper rules should
be or how they should be formulated.

After ten years, the summary jury trial exists as an
"experiment", commenced without controls, carried on without
standards, evaluated without criteria, and developing without
direction. Besides placing an added hardship on the parties,
it remains unclear what the process has to offer over a
traditional settlement conference between the parties and the
judge. Also unclear is the effect of the summary jury trial
on public and juror perception of -- or respect for -- the
legal system. These, however, are questions best left for
another day, and perhaps another forum.




