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)
)
Members of the Jury:

Y ou have now heard dl of the evidence as wdll asthe closing arguments and it istime for meto
indruct you about the law you must follow in deciding this case. After | conclude my ingructions, you
will begin your deliberations.

Duties of the Jury

It isyour duty asjurorsto follow the law as stated in the ingtructions of the Court, and to apply
the rules of law 0 given to the facts as you find them from the evidence in the case.
Y ou have two main duties asjurors. Thefirgt one isto decide what the facts are from the

evidence that you saw and heard here in court. Deciding what the facts are is your job, not mine, and




nothing | have said or done during thistrid was meant to influence your decison about the factsin any
way.

Your second job isto take the law that | give you, apply it to the facts, and decide if Plaintiff
has proven by a preponderance of the evidence that Defendant isligble for [claimg]. Itismy jobto
ingtruct you about the law, and you are bound by the oath you took at the beginning of the trid to follow
the ingtructionsthet | give you, even if you personaly disagree with them. Thisindudes the indructions
that | gave you during the trid, and these ingtructions. All the ingtructions are important, and you should
consder them together asawhole.

The lawyers have spoken about the law during find argument. Buit if what they say is different
from what | tell you, you mugt follow what | say. What the Court instructs you about the law controls.

Do not let any bias, sympathy or prgudice that you fed toward either sde influence your
decisgon in any way. Our system of law does not permit jurorsto be governed by pregjudice or
sympathy or public opinion. All parties are equd in the eyes of the law. Corporations stand on equa
footing, and Szeis not to be conddered. Both the parties and the public expect that you will carefully
and impartiadly consder dl of the evidence in the case, follow the law as stated by the Court, and reach

ajust decison regardless of the consequences.




Burden of Proof

In this case, Plantiff is required to prove dl the dements of its clam by a preponderance of the

evidence. Thisduty is known as the burden of proof.




Preponder ance of the Evidence

Preponderance of the evidence is the greater weight of the evidence; that is, evidence that you
believe because it outweighs or overbalancesin your mind the evidence opposed toit. A
preponderance means evidence that is more probable, more persuasive, more likely, or of greater
probative vaue. It isthe quality of the evidence that must be weighed. Quaity may, or may not, be
related to the quantity of witnesses.

In determining whether an issue has been proved by a preponderance of the evidence, you
should consider dl of the evidence, regardless of who produced it.

If the weight of the evidence is equdly baanced, or if you are unable to determine which sde of
an issue has the preponderance, the party who has the burden of proof has not established such issue
by a preponderance of the evidence.

The evidence in this case cons s of testimony, and documents and other tangible items such as
hose samples that were entered into evidence. In your ddliberations, you may review the documents
and you may handle the hose samples or other tangible exhibits—dl of which stand on equd footing

with the testimony.




Evidence Defined

Y ou must make your decision based only on the evidence that you saw and heard here in court.
Do not let rumors, suspicions, or anything dse that you may have seen or heard outside of court
influence your decison in any way.

The evidence in this case includes only what the witnesses said while they were testifying under
oath, the exhibits that | dlowed into evidence, the stipulations that the lawyers agreed to, and the facts
that | have judicidly noticed.

Nothing dseisevidence. Thelawyers statements and arguments are not evidence. If you
remember the facts differently from the way the attorneys have stated them, you should base your
decison on what you remember. The lawyers questions and objections are not evidence. My legd
rulings are not evidence. And my comments and questions are not evidence.

During thetrid | may have not let you hear the answers to some of the questions that the
lawvyers asked. And | may have ordered you to disregard things that you saw or heard, or | struck
things from the record. Y ou must completely ignore al these things. Do not even think about them.
Do not speculate about what awitness might have said. 'Y ou may not draw any inference from an
unanswered question nor may you condder testimony which has been stricken in reaching your
decision.

Make your decison based only on the evidence, as| have defined it here, and nothing ese.




Consider ation of Evidence

Y ou should use your common sensein weighing the evidence. Condder it in light of your
everyday experience with people and events, and give it whatever weight you bdlieveit deserves. If
your experience tells you that certain evidence reasonably leads to a concluson, you are free to reach

that conclusion.




Direct and Circumstantial Evidence

Earlier, | indructed you on the two types of evidence: “direct evidence” and “circumgtantia
evidence” Asyou may recdl, direct evidence is amply evidence like the testimony of an eyewitness
which, if you believeit, directly provesafact. If awitnesstestified that he saw it raining outsde, and
you believed him, that would be direct evidence it was raining.

Circumgtantid evidence is Smply achain of circumstances that indirectly provesafact. If
someone walked into the courtroom wearing araincoat covered with drops of water and carrying a wet
umbrella, that would be circumstantia evidence from which you could conclude it was raining.

Legdly, there is no difference between direct and circumstantia evidence. The law does not
say that oneis necessarily any better evidence than the other. Y ou should congider dl the evidence,

both direct and circumstantid, and give it whatever weight you believe it deserves.




| nfer ences from Evidence

The law permits you to draw reasonable inferences from the evidence that has been presented.
Inferences are deductions or conclusions which reason and common sense lead the jury to draw from
facts which have been established by the evidence in the case.

In other words, while you should consider only the evidence in the case, you are not limited
solely to what you see and hear as the witnesses testify. Y ou are permitted to draw, from facts which
you find have been proved, such reasonable inferences as you fed are judtified in light of your common

experience.




Credibility of Witnesses

Y ou may hear the lawyerstalk about the “ credibility” or the “believability” of the witnesses.
These words mean the same thing. Part of your job asjurorsisto decide how believable each withess
was. Thisisyour job, not mine. It isup to you to decide if awitness s tesimony was believable, and
how much weight you think it deserves. Y ou are free to believe everything that awitness said, or only
part of it, or none of it at al. But you should, of course, act reasonably and carefully in making these
decisions.

Let me suggest some things for you to consder in evauating each witness s tesimony.

(A) Firgt, ask yoursdf if the witness was able to clearly see or hear the events. Sometimes
even an honest witness may not have been able to clearly see or hear what was happening, and may
make amistake.

(B) Next, ask yourself how good the witness' s memory seemed to be. Did the witness seem
able to accurately remember what happened?

(©) Next, ask yourself how the withess looked and acted while testifying. Did the witness
seem to be honestly trying to tell you what happened? Or did the witness seem to be lying?

(D) Next, ask yoursdf if the witness had any relationship to either Sde of the case, or anything
to gain or lose that might influence the witness stestimony. Ask yoursdlf if the witness had any bias, or
prejudice, or reason for testifying that might cause the witnessto lie or to dant testimony in favor of one
Sde or the other.

(E) Next, ask yoursdf if the witness testified incongstently while on the witness stand, or if the
witness said or did anything off the stand that is inconsstent with what the witness said while testifying.

If you believe that the witness was incongstent, ask yoursdlf if this makes the witness s tesimony less




believable. Sometimes it may; other timesit may not. Consider whether the inconsistency was about
something important, or about some unimportant detail. Ask yoursdlf if it seemed like an innocent
mistake, or if it seemed dliberate.

(F Fndly, ask yoursdlf how believable the witness stestimony isin light of dl the other
evidence. Wasthe witness s testimony supported or contradicted by other evidence that you found
believable? If you bdieve that awitness's testimony was contradicted by other evidence, remember
that people sometimes forget things, and that even two honest people who witness the same event may
not describe it exactly the same way.

These are only some of the things that you may consider in deciding how believable each
witnesswas. Y ou may aso condder other things that you think shed some light on the withess's
believability. Use your common sense and your everyday experience in deding with other people.

And then decide what testimony you believe, and how much weight you think it deserves.




| mpeachment

Y ou should dso ask yoursdlf whether there was evidence tending to prove that awitness
testified falsely concerning some important fact, or whether there was evidence that a some other time
awitness sad or did something, or failed to say or do something, which was different from the
testimony the witness gave before you during the tridl.

Y ou should keep in mind, of course, that a Smple mistake by awitness does not necessarily
mean that the witness was not telling the truth as he or she remembersiit, because people naturdly tend
to forget some things or remember other thingsinaccurately. So, if awitness has made a misstatemernt,
you need to congder whether it was Smply an innocent lgpse of memory or an intentiond falsehood;
and the sgnificance of that may depend on whether it has to do with an important fact or with only an

unimportant detail.




Chartsand Summaries

Certain charts and summaries have been shown to you in order to help explain the facts
disclosed by the books, records, and other documents which are in evidence in the records, and other
documents which are in evidence in the case. However, such charts or summaries are not in and of
themselves evidence or proof of the facts. If such charts or summaries do not correctly reflect facts or

figures shown by the evidence in the case, you should disregard them.




Opinion Evidence - Expert Witness

The rules of evidence ordinarily do not permit witnesses to testify as to opinions or conclusons.
An exception to this rule exigts as to those whom we cdl “expert witnesses.”  Witnesses who, by
education and experience, have become expert in some art, science, profession, or caling, may state
their opinions as to rdlevant and materia matters, in which they professto be expert, and may dso Sate
their reasons for the opinion.

Y ou should consider each expert opinion received in evidence in this case, and giveit such
weight as you may think it deserves. The credibility of an expert witness should be evaluated in the
same manner as the credibility of any other witness. If you should decide that the opinion of an expert
witness is not based upon sufficient education and experience, or if you should conclude that the
reasons given in support of the opinion are not sound, or if you fed that it is outweighed by other

evidence, you may disregard the opinion entirely.




Number of Withesses

One more point about the witnesses. Sometimes jurors wonder if the number of witnesseswho
testified makes any difference.

Do not make any decisons based only on the number of witnesses who testified. What is more
important is how believable the witnesses were, and how much weight you think their testimony

desarves. Concentrate on that, not the numbers.




Lawyers Objections

Thereis one more generd subject that | want to talk to you about before | begin explaining the
law concerning an implied warranty of merchantability.

The lawyers for both sides objected to some of the things that were said or done during the
trid. Do not hold that againgt elther Sde. The lawyers have a duty to object whenever they think that
something is not permitted by the rules of evidence. Those rules are designed to make sure that both
Sdesrecaveafair trid.

And do not interpret my rulings on their objections as any indication of how | think the case
should be decided. My rulings were based on the rules of evidence, not on how | fed about the case.
Y ou the jurors are the sole judges of the credibility of dl witnesses, and the weight and effect of dl
evidence. But remember that your decison must be based only on the evidence that you saw and

heard here in court.




APPLICABLE LAW

General

To be provided by counsel




I ntroduction to Ddliber ation Procedur es

That concludes the part of my ingtructions explaining the rules for considering particular
testimony and evidence. Now let me explain some things about your ddliberationsin the jury room, and
your possible verdicts.

The firg thing that you should do in the jury room is choose someone to be your foreperson.
This person will help to guide your discussions, and will be your spokesperson for you here in court.

Once you gtart ddiberating, do not talk to the courtroom deputy or to me or to anyone else
about the case. We must communicate in writing. Write down your message, have the foreperson sgn
it, and then give it to the courtroom deputy. Hewill giveit to me, and | will respond assoon as| can. |
may have to tak to the lawyers about what you have asked, so it may take me some time to get back
to you.

One more thing about messages. Do not ever write down or tell anyone how you stand on
your votes. For example, do not write down or tell anyone that you are split 6-4, or 8-2, or whatever

your vote happensto be. That should remain secret until you are finished.




Decision Based Only Upon the Evidence Presented

Remember that you must make your decision based only on the evidence that you saw and
heard herein court. This meanstha you must not try to gather any information about the case on your
own while you are ddliberating.

For example, do not conduct any experiments ingde or outside the jury room; do not bring any
books, like adictionary, or anything ese with you to help you with your deliberations, do not conduct
any independent research, reading or investigation about the case; and do not visit any of the places that
were mentioned during the trid.  Furthermore, do not use the internet to conduct any research
concerning this case.

Make your decision based only on the evidence that you saw and heard here in court.




Unanimous Verdict

Y our verdict, whether it be for Plaintiff or Defendant, must be unanimous. This means that to
find for Plantiff, every one of you must agree that Plaintiff has proved each of the essentid dements of
its clam(s) by a preponderance of the evidence.

And to find for Defendant, every one of you must agree that Plaintiff has failed to prove each of
the essentid dements of its clam(s) by a preponderance of the evidence.

Either way, your verdict must be unanimous.




Duty to Deliberate

When you enter the jury room following the arguments, you are free to talk about the case. In
fact, it isyour duty to talk with each other about the evidence, and to make every reasonable effort you
can to reach unanimous agreement. Tak with each other, listen carefully and respectfully to each
other’ s views, and keep an open mind as you listen to what your fellow jurors haveto say. Try your
best to work out your differences. Do not hesitate to change your mind if you are convinced that other
jurors are right and you are wrong.

But do not ever change your mind just because other jurors see things differently, or just to get
the case over with. 1nthe end, your vote must be exactly that--your own vote. It isimportant for you
to reach unanimous agreement, but only if you can do so honestly and in good conscience.

No one will be adlowed to hear your discussions in the jury room, and no record will be made
of what you say. So you should dl fed free to speak your minds.

Listen carefully to what everyone ese has to say, and then decide for yoursdf. Your sole

interest isto seek the truth from the evidence in the case.




Verdict Forms
| have prepared verdict form that you should use to record your verdict. The form reads as

follows

READ VERDICT FORM.

Y ou will take the verdict form to the jury room and when you have reached unanimous
agreement asto your verdict, you will have your foreperson fill in and date it, and then each of you shdl
sgn theform. Please complete the verdict forminink.

After you have sgned your unanimous verdict, ring the jury buzzer and you will be returned to

the courtroom as soon as we have gathered the parties and their counsel.




Juror Questions

Y ou will have a copy of these ingtructions with you in the jury room for your assstance during
your ddiberations. These ingructions should answer any question that you have.

However, if during your deliberations you should desire to communicate with the Court, please
reduce your message or question to writing, Sgned by the foreperson, and pass the note to the
courtroom deputy, who will bring it to my attention. | will then respond as promptly as possible, either
inwriting or by having you returned to the courtroom so that | can address you oraly.

Remember at dl times, you are not partisans. Y ou are judges -- judges of thefacts. Your sole

interest isto seek the truth from the evidence in the case.




Court Has No Opinion

Let me finish up by repeating something that | said to you earlier. Nothing thet | have said or
done during thistrid was meant to influence your decison in any way. Nothing said in these indructions
IS meant to suggest or convey in any way what verdict | think you should find. What the verdict shal be
is the sole and exclusive duty and responghbility of thejury.

What time you will begin, what time you will end your day, and when to take a bregk are up to
you. Theonly limitation isthat you may not begin your ddiberating until all of you are present.

The courtroom deputy may now escort the jurors to the jury room, taking to them the Court’s

jury ingructions, the verdict form and the exhibits which have been admitted into evidence.




